% NEW YORK CITY COMPTROLLER
7 SCOTT M. STRINGER

Bureau of Contract Administration

December 2021

Retroactivity Trends in NYC

Agency Contracts
Fiscal Years 2021 and 2020

1 Centre Street, New York, NY 10007 + (212) 669-3500 « www.comptroller.nyc.gov « ¥ @NYCComptroller



2 Retroactivity Trends in NYC Agency Contracts - December 2021



Contents

[T 1 oY [Tt 4 o ] JPS IS 4
Total Contract Actions Received by the Comptroller’s Office in Fiscal Years 2021 and 2020..........ccccoeeveunennene. 5

Retroactivity Trends Among All City Contracts in Fiscal Years 2021 and 2020 (Discretionary Contracts
3 ol [0 =T ) PPN 6

Retroactivity Trends Among Human Service Contracts in Fiscal Years 2021 and 2020 (Discretionary Contracts
Lo [F T =T ) P TRRTRPRt 9

The Impact of Discretionary CONTracts ......cccciiieeiiiiiinuiiiiiinniiiiiieeiiiiiemiiiirmiiemiiesstmesssmrensssssenns 18

Retroactivity Trends Among All City Contracts in Fiscal Years 2021 and 2020 (Discretionary Contracts
[27Cel [1T [T« ) [P 19

Retroactivity Trends Among Human Service Contracts in Fiscal Years 2021 and 2020 (Discretionary Contracts

3T (1T 1= TN 21
(7 T3 Lol [TE 1o T TR0 22
ACKNOWIEAZEMENTS ... ceeuiieeiiiiiniiiteieteeerreniereeneeteeneetenseeressereasessessessasssssssesesssessassssssssssssssssnsssssssesenssssansanee 23

Office of the New York City Comptroller Scott M. Stringer 3



Introduction

Doing business with the City of New York can be complicated and time consuming. The City has an obligation to
spend public funds wisely, fairly, and prudently. To achieve these goals, the City’s procurement process involves
procedural hurdles, notice periods, and oversight from numerous agencies before a contract can be registered
— the final step in City procurement that allows vendors to be paid for contracted work. This report aims to
analyze the length of time it took to register a City contract in Fiscal Year 2021 and 2020, with an emphasis on
those contracts registered after the start date of the contract has passed.

While oversight and proper procedure are crucial in rooting out corruption, waste, and fraud in City spending,
the slow pace of procurement presents a number of challenges for vendors and the City. It can delay the start
of important projects, driving up costs, or cause construction projects to stop midstream while change orders
and contract amendments are processed. Nonprofit human service providers that do not have the option to
delay the provision of critical social services while waiting for contracts to be registered are often forced to take
loans or make tough budget decisions to keep their doors open until they can be paid. Minority- and women-
owned businesses, which may be smaller and newer than majority-owned firms, can be discouraged from
competing for City contracts due to the time it takes to get paid.

To assess the length of this process and its impact on contract registration, the Comptroller’s Office examined
the “retroactivity” of each contract received in Fiscal Years 2021 and 2020. Retroactivity refers to the length of
time that passed between the contract’s start date and its registration date. If a contract arrives at the
Comptroller’s Office for registration after the contract start date, it is considered retroactive.

The City’s leadership is well aware of these problems. This aim of this report, the fourth effort by the
Comptroller’s Office to examine delayed contracts, is to provide the necessary data to support effective reform
and help end the cycle of delayed contracts and payments for the City’s vendors.

It is important to note that this report encompasses the Fiscal Years during which the COVID-19 pandemic
caused unprecedented loss of life and huge disruption to the previous ways of living. The impact of COVID-19 is
evident in the data presented in this report, with significantly fewer contracts being submitted for registration
during Fiscal Years 2021 and 2020 as compared to prior years, due a Mayoral Executive Order in effect during
the pandemic that authorized the Mayor’s Office of Contract Services to directly register contracts.

4 Retroactivity Trends in NYC Agency Contracts - December 2021



Total Contract Actions Received by the Comptroller’s Office in
Fiscal Years 2021 and 2020

The Comptroller’s Office registered a total of 15,417 contract actions in Fiscal Year 2021 and 17,660 contract
actions in Fiscal Year 2020, significantly less than the 20,863 contracts registered in Fiscal Year 2019.

This decrease is potentially explained by the impact of the COVID-19 pandemic on the City’s procurement
activities, including the enactment of Mayoral Emergency Executive Order 101, which suspended the
requirement that certain contracts be registered with the Comptroller’s Office from March 17, 2020 through
July 16, 2021.

The contracts discussed in this report were submitted by all City agencies and include all procurement
categories. After a contract is submitted to the Comptroller’s Office, the City Charter mandates that the contract
be either registered or returned to the submitting agency within 30 days. A contract may be returned to the
submitting agency if it is incomplete or if questions arise that cannot be answered during the 30-day review
period.

The Comptroller’s Office took an average of 14.4 days to register a contract in Fiscal Year 2021 and 18.3 days in
Fiscal Year 2020. However, it must be noted that it can take months or even years for a contract to work its way
through the various stages of the procurement process before arriving at the Comptroller’'s Office for
registration. Once a vendor is awarded a contract, there can be months of drafting and negotiating between the
vendor and the contracting agency before the contract is sent to various City agencies for oversight. Up to five
City agencies then play a role in reviewing contracts before they are submitted to the Comptroller’s Office: the
Mayor’s Office of Contract Services, the Corporation Counsel, the Department of Investigation, the Office of
Management and Budget, and the Department of Small Business Services. These agencies are not required to
complete their reviews within a specified timeframe, which can lead to a lengthy and drawn-out process.

Additionally, the data in this report highlights the effort taken by the Comptroller’s Office to register human
services contracts in a short period of time — an average of 9.5 days in Fiscal Year 2021 and 14.4 days in Fiscal
Year 2020 — due to the unique pressures of the COVID-19 pandemic on those nonprofit providers. In the fourth
quarter of Fiscal Year 2020 (April 1, 2020 through June 30, 2020), the Comptroller’s Office was able to register
1,712 human services contracts within an average of 2.1 days. These results were achieved by the specific
allocation of staff and resources to meet the extreme need to register human services contracts during a short
period of time at the beginning of the COVID-19 pandemic. If such efforts are to be replicated in the future,
similar allocation of expert staff and other resources would be necessary.
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Retroactivity Trends Among All City Contracts in Fiscal Years
2021 and 2020 (Discretionary Contracts Included)

To determine the retroactivity of each contract submitted in Fiscal Year 2021 (“FY 2021”, or “FY21”) and Fiscal
Year 2020 (“FY 2020”7, or “FY20”), this report tracks each contract action from the date it was first received at
the Comptroller’s Office through the date it was ultimately registered. However, the figures presented below
include only those new or renewal contracts submitted for registration, known as CT1s, and not extensions and
amendments to existing contracts. This is because extensions and amendments to existing contracts can appear
retroactive even when they are not. To control for that dynamic and ensure a fair analysis, this report focuses
on those new and renewal contracts with easily identifiable start dates.

This data is presented next to the FY 2019 data for comparison.

How retroactive were these contracts?

The following charts show the length of time from the contract start date until submission to the Comptroller’s
Office for the 3,648 retroactive CT1 contracts that were registered in FY 2021 and the 4,571 retroactive CT1
contracts that were registered in FY 2020.

Chart I: Length of Retroactivity Among Registered CT1 Contracts, FY21 & FY20 v FY19

Fiscal Year 2021
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Fiscal Year 2020

Fiscal Year 2019

How much time does registration add to the process?

While it can take months or sometimes years for a contract to work its way through all stages of the City’s
procurement process, in the vast majority of instances, contract registration itself does not add significant delay.
In FY 2021, over 97% of contract submissions were registered by the Comptroller’s Office within the initial 30-
day review window, with 14.3 days being the average length of time to register such a contract. In Fiscal Year
2020, over 96% of contracts submissions were registered by the Comptroller’s Office within the initial 30-day
review window, with 18.2 days being the average length of time to register such a contract. In certain instances,
contracts were withdrawn or returned to the agency for clarification within the initial 30-day review window
and had to be resubmitted to the Comptroller’s Office for a second review. When a contract is resubmitted,
another 30-day review window begins. In these instances, the length of time it takes to register the contract has
been calculated from the date the contract was first submitted to the Comptroller’s Office to the final date of
registration, even if it involved more than one review period.
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Chart II: Length of Time to Register a Contract Upon Submission to Comptroller’s Office,
FY21 & FY20 v FY19

Fiscal Year 2021

Fiscal Year 2020

Fiscal Year 2019
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Retroactivity Trends Among Human Service Contracts in Fiscal
Years 2021 and 2020 (Discretionary Contracts Included)

Nonprofit organizations play a critical role delivering social services in New York City. Government agencies
provide very few direct services and rely on contracts with nonprofit vendors to deliver meals to seniors, after
school programs to youth, shelter to the homeless, and a huge range of other essential programs each year. But
nonprofit organizations are not like other City vendors. Many nonprofits are primarily funded through
government contracts, and when these contracts are not registered in a timely fashion, it can force them to
make difficult financial decisions — like reducing staff or programming — or take out loans just to keep their doors

open.

To examine the impact of contract registration delays on nonprofit organizations, this report analyzed contract
retroactivity among the seven City agencies that contract for the majority of human service programs:
Administration for Children’s Service (ACS), Department of Education (DOE), Department of Youth and
Community Development (DYCD), Department for the Aging (DFTA), Department of Homeless Services (DHS),
Human Resources Administration (HRA), and Department of Health and Mental Hygiene (DOHMH).

How retroactive were these contracts?

The following charts shows the length of time from contract start date until first submission to the Comptroller’s
Office for the 1,575 retroactive CT1 human service contracts registered in FY 2021 and the 2,042 retroactive CT1
human service contracts registered in FY 2020 for the seven agencies listed above.

Chart lll: Length of Retroactivity Among Registered CT1 Human Service Contracts for Seven
Applicable Agencies, FY21 & FY20 v FY19

Fiscal Year 2021
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Fiscal Year 2020

Fiscal Year 2019

Reviewing the numbers by Agency

The following chart shows the number and percentage of CT1 human service contracts that were already
retroactive when submitted to the Comptroller’s Office in FY 2021 and FY 2020, by individual agency.
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Chart IV: Retroactivity Among Registered CT1 Human Service Contracts by Agency,
FY21 & FY20 v FY19

Fiscal Year 2021

Fiscal Year 2020

100%

79 66 83.5%
284 233 82.0%
1,043 830 79.6%
377 263 69.8%
485 220 45.4%
172 28 16.3%
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Fiscal Year 2019

The following chart shows the length of time from contract start date until submission for the retroactive CT1
human service contracts that were submitted for registration to the Comptroller’s Office in FY 2021 and FY 2020,

broken down by individual human service agency.
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Chart V: Retroactivity of CT1 Human Service Contracts, Agency by Agency Breakdown,
FY21 & FY20 v FY19

Fiscal Year 2021

Number of days

Subcategories
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Fiscal Year 2020

Number of days

Subcategories
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Fiscal Year 2019

Number of days

Subcategories
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How much time does human service contract registration add to the process?

Contract registration by the Comptroller’s Office typically does not add significant time to the overall contract
review process. Over 98% of all human service contract submissions in Fiscal Year 2021 for these seven agencies
were registered within the initial 30-day review window, with 9.2 days being the average length of time to
register such a contract. In Fiscal Year 2020, over 96% of all human service contract submissions from these
seven agencies were registered within the initial 30-day review window, with 14.7 days being the average length
of time to register such a contract. In instances where contracts were returned to or withdrawn by the agency,
the length has been calculated from the first date of submission to the final date of registration, even if it

involved more than one review period.

Chart VI: Average Length of Time to Register a Human Service Contract Upon Submission
to Comptroller’s Office, FY21 & FY20 v FY19

Fiscal Year 2021

Fiscal Year 2020
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Fiscal Year 2019
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The Impact of Discretionary Contracts

Discretionary contracts are awarded by City Council Members and Borough Presidents for projects within their
districts. Unlike other contracts, discretionary contracts are always registered after their start dates because
they are not allocated until the end of the budget cycle in June, yet they go into effect on July 1. After a
discretionary award is allocated, vendors must complete required paperwork and negotiate a scope of work
before contracts can be executed. Due to the length of time this process takes, it simply is not possible for
agencies to submit discretionary contracts for registration before July 1. By examining the impact of these
contracts, we can better understand the retroactively rates among non-discretionary contracts, which do not
need to be submitted late for registration but often are.
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Retroactivity Trends Among All City Contracts in Fiscal Years
2021 and 2020 (Discretionary Contracts Excluded)

The following chart shows the length of time from contract start date until first submission to the Comptroller’s
Office for the 2,819 retroactive non-discretionary CT1 contracts registered in FY 2021 and 3,084 retroactive non-
discretionary CT1 contracts registered in FY 2020. The data is presented next to the comparable FY 2019 data.

Chart VII: Length of Retroactivity Among Registered CT1 Contracts - Excluding
Discretionary Contracts, FY21 & FY20 v FY19

Fiscal Year 2021

Fiscal Year 2020
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Fiscal Year 2019
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Retroactivity Trends Among Human Service Contracts in Fiscal
Years 2021 and 2020 (Discretionary Contracts Excluded)

Chart VIII: Length of Retroactivity Among Registered CT1 Human Service Contracts -
Excluding Discretionary Contracts, FY21 & FY20 v FY19

Fiscal Year 2021

Fiscal Year 2020

Fiscal Year 2019
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Conclusion

The COVID-19 pandemic and the launch of the City’s end-to-end procurement system, PASSPort, have not
lessened the significant number of contracts submitted for registration after their start date, with the negative
consequences inherent in such retroactivity. However, there is great opportunity for the City to institute
meaningful reform through the Procurement Policy Board and leverage the data in the PASSPort system to stop
this cycle of retroactivity and ensure vendors can be paid on time.

Comptroller Stringer recently announced a Procurement Reform Plan to protect human services providers
supporting children, families, and seniors. This Plan details various reforms to improve the contracting process
and ensure human services vendors have the resources to effectively provide their essential services. The
adoption of any number of these recommendations, or alternative ideas to solve procurement challenges posed
by other stakeholders, will surely improve the City’s procurement process in the years to come.
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