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MONDAY, AUGUST 5, 1991

AGENCY RULES

.
/* CONFLICT OF INTEREST BOARD

SFINAL RULES

The Conflicts of Interest Board adopted the following
rule at its meeting on July 25, 1991.

Procedure for Hearings Conducted bv the Conflicts of Interest Board
Statement of Basis and Purpose of Rule:

Pursusnt to the authority vested in the Conflicts of
Interest Board (the " ') by Section 2603(h) of the New York
Board is suthorized to

68) or the financial disclosure law (Administrative Code Section
12-110). The rules pxoposed herein provide that the hearings
shall be conducted by the Board or by the Office of
Administrative Trials and Hearings, whenever designated by the

Section. Procedural Rules for Hearings.

.
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TUESDAY, FEBRUARY 6, 1996

CONFLICTS OF INTEREST BOARD

CITY OF NEW YORK
CONFLICTS OF INTEREST BOARD

N . muuldmluo!mu
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mcxummm.mummtqmm
the Conflicts of Interest Board Section 2603 (a) of the New York
aqmmnw um:m:u:uml-xux
city <Charter, the Comflicts of Interest BSoard

to its procedural rules for bearings, Sections 2-01
through 2-0S of Title 83 of the Rules of the City of Mev York.

to a notioce 1ished on Novembsr 9, 1995, in

m,.mnew mmwmtsmum“
Deceaber 20, 1995, at 2 Lafayette Street, sev York, Nev York. The
soard recsived comments only from the office of Administrative
wrials and Hearings and the amendments, vith one
m,ulm.,ﬂnwto!m ts is set out below.
Additions to the currant rules are underlined; deletions from the
current rules are bracketed. :

Dated: Pebruary 1, 1996

§ 2-01 Initial Determination.
§ 2-02 Comsencesent of Formal Proceedings and Pleadings.

$ 2-03 Searing.
§ 2-04 s) Decisions and Orders .

{Concluding Procedure:
§ 2-05 {contidentiality] Ganexral Matters.
§ 2-01 Initial Determination.

(a) Notice. 1f the Board makes an initial determination, based on
a complaint, investigation, or other information svailable to the
Board, that there is probable cause to believe that a pudblic
servant (vhich for purposes of Charter § 2603 (h) includes a former
public servant) has violated a provision of Chapter 68 of the City
Charter [or § 12-110 of the Administrative Code), the Board shall
notity the public servant of its determination in writing. The
notice shall contain a statesent of the facts upon vhich the Board
‘relied for its determination of probable cause and a statement of
the provisions of law allegedly violated. The notice shall afford
the public servant an opportunity, either orally or in writing, to:
respond to, explain, rebut, or provide Lpfomtion concerning the'
allegations in such notice within (twenty) fifteen days of
(receipt) ssryvice of the notice. The notice shall also infors the
public servant of his or her right to be represented by counsel or
any oOther person, and shall inclide a copy of the Board’s

procedural rules. i 1

Administrative Code. -
(t). Regquest for & Stay. 1n response to the Board’s notice, the
public servant may apply %o the Board for a stay of the
proceedings, for good cause shown. The Board may grant or deny
such request in its sole discretion.

(c)

mmuzmn&uumtmmmm&nuuu
violation of the provisions of Chapter 68 of the City Charter [or
$ 12-110 of the Adninistrative Code] and slects to forgo a hearing,
the Board may, um“mnmunmwecmwmu
u:mly“ummucm, or, ia the case of an
mw,mmemwmm. issue an order

ity Charter, provided, however
Chartar § 2603(h)(3), the Soard shall mot impose
penalties against members of ths City Council, or public servants
eaployed by the City 11 or by s of the City Council, but
may recommend to the Ccity Council such penalties as [it) the Board
deens -mopthto‘...m a penalty is recommended, the City Council

servant’s response, the Board determines that there is no probable
cause to belisve that a violatian has occurred, the Board shall
dismiss the matter and infors the public ssrvamt in writing of its
dscision.

[(e®) Service by the Board. motices, petitions, orders and other
documents originating vith the Board shall be sarved on the public
ssrvant (i) perscnally or by certified mail, return receipt
sted, or (ii) by telephonic (FAX) or similar transaission, and
ﬂu.;:rl.-:.u girst class mail to the public

(£) Computation of Tims. The computation of any time period
referred to in these rules shall be calculated in calendar days,
sucept that when the last day of the time period is a Saturday,
sunday or legal holiday, the period shall run until the end of the
next following business day. Where these rules prescribe different
time periods for taking an action depending upon vhether service of
papers is personal or by mail, service of papers by telephonic
(PAX) or similar transmission shall be desmed to be personal
service, solely for purposes of calculating the applicable period
of time.)

$ 2-02 Comsencement of Formal pProceedings and Pleadings.

(a) ‘Deteraination of Probable Cause. 1, after consideration of
the public servant’s response, the Board determines that there
remains probable cause to believe that a violation of the
provisions of Chapter 68 of the City Charter {or § 12-110 of the
Administrative Code] has occurred, and the public servant has not

elected to forgo the hearing, the Board shall hold or direct a



.wmuu‘uuumwuummw-a
wviolation has ococurred.

fI¢ the public servant is subject to the jurisdiction of a
stats lav provision or collactive barga agresment which
provides for the conduct of a disciplinary bearing by ancthar

mmﬁmmummummhumlq. The
wmmumuwunmmuumt

antity.
%-Mmﬂm‘u‘nma.ttqu

shall also udvinmpubncmatmwbuc sarwant’s rights
to file an ansver, to a hearing, to be at such ing
wmlummwuﬂ,.ﬂumm”nswu

present evidencs.

{c), Answer. . . .

(1) Gensral Rule. The public servant shall answer the
an ansvar on the Board vithin sight days after
personal, or within
thirteen days after -service of the petition if service was by
mail), unless a different time is fixed by the Board. The public
servant shall serve the answver personally or by ocertitied or
registered mail, return recesipt reguested.

" (2) JYorm and (C ts of . The shall be in
writing and shall contain specific responses, by admission, denial,
or othervise, to each allegation of the petition and shall assert
all affirsative defenses, if any. The public servant may include
in the ansver matters in mitigation. TYThe ansver shall be signed
and shall contain the full names, address, and telephone number of
the public servant. 1If the public. servant is repressented, the
representative’s name, sddress, and telephone  number shall also

PP on the , which shall be signed by either the public
servant or by his or her representative. .

(3) Bffect of Failure to Answver. -1f the public servant fails
to serve an answver, all allegations of the petition shall be deemed
admitted and the Board shall proceed to hold a hearing in which

prosecuting counsel shall sulmit for the record an offer of proof
establishing the factual bssis on which the Board may issue an
order. If the public servant fails to raspond specifically to any
allegation or charge in the petition, such allegation or charge
shall be desmed admitted.

(d) Amendment of Pleadings. Pleadings

promptly as possible upon
pxuamuuu—udmmm-un:anm

§ 2-03 Bearing. -
(a) Conduct of [Hearing) Bsariogs Generally. (The Board shall
Bearings shall ba conducted by the

conduct hearings or designats)
the Chief mmfv- Lav Judge of ths Office of

oK

Administrative Trisls and Bearings (OATH), or such administrative
lav judge (ALJ) as the Chief Mpainistrative Lev Judge shall
assign{, to comduct hearings). -

{(1) Pursuant to Chartar § 3603 (R)(&), hearings shall not be
wumpbuemmmumnuamm; .

- (2] Motwithstandi
. response to‘ a petition is mandatory,

- (3) Wotvithstanding OATH's rule § 1-07(m) (5),
servant’s failure to file an anewer will mot
circumstances result in dismissal of the casse;)

- s ————

the public
under any

" 1f the Board rafers & hearing to
OATH, a copy of the petition (will) shall also be sent to OATH at
the time the 1ic ssrvant is served with the petition. OATH

shall conduct the hearing in accordance with its rules
except

{(1) Closure of Bearings.
public unless requested by the pudlic servant;

(3) Disposition by Agresment. At time after the

of formal proceedings, the public servant and the

Board (or the member of the Board designated pursuant to § 2-
03(c) (1) hereof to hear the cass) mey agree to dispose of the case.
::tm pi g t":-:h.t dupc-f:!. v ! all be
. [ on are reached, they shall be

reduced to writing and signed by the public servant or his or her
Wntinmmlourdorphe.donmw. Whan a
disposition is based on a detarmination by the Board that a public
servant has violated a provision of Chapter 68 of the City Charter
or § 12-110 of the Administrative Code, that disposition shall be
made public by the Board. Prior to the disposition of a case, the

Board shall consult with the head of the agency involved, or in the
case vhere the public servant is an head 2
eith the Ravors) agency or formar -agency

{2) gonduct of Wearings l[of] by the Board ox by a Board Member.

ng OATH rule § 1-07(4), an ansver in
wot eptissal;

disposition conference.
((4)142) Oxder of . Prosecuti WI shall
the burden of proof by the nnec:gmw.ldcn;o,

occurred. :
{c) Assignment of Bearing, Quorum, and Presiding Member.

(z)mloud-ydulgmn.mummuunu
case, make findings of fact and conclusions of lav, preside over
pre-hearing matters and adjournsents, and make recommendations to
ths full Board for the proposed disposition of the proceeding.

(2) Two members of the Board shall constituts a quorum for the
purposes of issuing a final order or any other final determination.

(3) When a hearing is conducted by the full Board, the
m:"mg ll]un be presided over by the Board’s Chair or his or her

H



§ 2-04 {coacluding Procedures) Decisions snd Orders

(c). (Decisions and Orders.

(1)) Baport to the Board, When a hearing has been conducted
9y either OATH or a member of the Board designated to hear the
Case, a report of recommended findings of fact and conclusions of
lav(,] and recossendations for the disposition of the proceeding
shall be issued and forwarded, along with the original transcript
©f the proceeding and all documents introduced into the record, to
the Board for reviev and final action. The report shall not be
®ade public. A copy of the report and recommendation shall be sent
to all parties and their counsel or other representative in order
4 to afford them the opportunity to comment before final action is
taken by the Board. If prosecuting counsel or the public servant
wishes to comment, he or she shall do so within ten days of
[receipt) sarvice of the report and recomsendation.

1(2)1(b) Zinding of viclation, 3If after the hearing and opon a
consideration of all the evidence im the record of hearing,
includ. , the Board finds that a public servant has
jengaged conduct ited by Chaptar 68 of the City Charter (or
$ 12-110 of the nistrative Code), the Board shall(, in the case
of a violation of Chapter 68,) comsult with the head of the agency
served or formerly served by the public servant, or in the case of
head, consult with the Nayor. ([Whether it is)

an agency

Board £inds a violation of Chapter 68 or [§) 12-110 of tha
, the Board (should] ghall its final

X 3 of fact and cenclusions of lav and issue an ing

servant or, in the case df an agency bead or former agency head, to
the Mayor. Pursuant to Charter § 2604(h) (3), the Board shall mot
impose penalties against members of the City Council, or public
servants employed by the City il or by

recommend
to the City Council such penalties as [it) the Board deems
appropriate. When a penalty is recommended, the head of the
agency, Mayor, or City Council shall report to the Board what
action. vas taken. .

)e) In instances where the Board

te Consultation by Agency.
does not hold a hearing and instead refers a matter to [another)
4 11 1t with the

the public sarvant’s asgency, that Y
Board prior to issuing its final decision.

[((4))4d) QRismissals, 1f, after the hearing and upon consideration
of the record, the Board finds that a” public servant has not
engaged in acts prohibited by Chapter 68 of the City Charter or ($)
Ssction 12-110 of the Administrative Code, the Board shall state
its findings of facts and conclusions of lav and shall issue an
order dismissing the petition. The order shall not be made public.

§ 2-05S ([Confidentiality) General Natters.

1£2) confidentiality, All matters relating to complaints submitted
to or (investigated) by the Board, or any action

the Board in connection tharewith or hsarings conducted by
the Board or OATH, shall be kept confidential unless (vaived by the
public servant who may request a public hearing) the public ssrvant

sonfidentiality is not othsrwise reguired. Hearings conducted by

(The foregoing shall mot apply to the final)

. Final
findings, conclusions, and [order) grders issued upon a violation

of Chapter 68(, which] shall be made public.
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STATUTORY AUTHORITY: Section 2603 (a) ﬂt-_la City Charter.

SYATEMENT OF BASIS AND PURPOSE OF ANENDNENTS: Although the
Conflicts of Interest Board’s (the "Board’s®)

Bhearings have worked wall since their adoption in 1991, several
probless have arisen with respect to those rules that meed to be

addressed, particularly in view ef the Board’s substantially
increased enforcsment sfforts. The anmendments address those
prodbless.

mmzmm-yhﬂvuumturm:

(1) The Board’s initial determination of probable cause to
believe that the ent has violated the conflicts of interest
law (Chapter 68 of the Mew York City Charter) or the financial
disclosure lav (Section 12-110 of the Administratius Code) snd the
r ‘s r :

P L -

which commences the formal

(2) service of a petition,

. proceedings, and the respondent’s answer;

(3) The hearing; and
(4) The decision and order of the Socard.

The first four sections of the Board’s hearing rules address each
of these stages. The fifth eection of the Board’s hearing rules
currently addresses only confidentiality but is asended to regulate
miscellansous matters that are relevant throughout the hearing
process, such as service of papers.

The amendments effect eight primary changes in the Bosrd‘s
bearing rules: R

(1) llh.lnlt.lon of probable cause notices in financial
disclosure litigation; .

(2) Rlimination of the for oertified mail
urisdaiction-obtaining

Dispositions bv suresmant. The smended
‘mstters relating to the disposition of a prooeeding
» the dent and sas

Agplicable rules in bearings. The currest Board
umamumlyun”mmeuam
member and which apply to hearings the
Administrative Trials and Nearimgs (“OATH") at the Board’s request.
for example, the currest provisions regulating

agresmant, although set forth in the subdivision dealing with Board
apply to bearings held before OATH.
Sas current Board rules § 2-03(b) (3) . The amandments clarify these

uhere
sdninistrative lav judge,
amended Board rule § 2-03(b).

rule clarifies a number of
by agreement
resp the Board. amended Board rule § 2-
os(h). -For example, the current rule suggests that a disposition

svait service of a petition {(which formally
commences the proceeding), sven in a Chapter 68 case, although in
many instances the Board may be able faverably teo dispose of a case
by agreement after servics of the ble cause notice. The
current rule also suggests that an individual Board member may
m.f.—numunmw,muuu
emly the Board itself may dispose of a case.

respondent’s edmission in response to the Socard’s notice of
probable ceuss. Sas Charter § 2603(h) (3). Aftar consultation with
mw'-mu,mmmmumu
violation imposing or recommending penalties. A disposition by

t, on the other hand hmwmmmm

service, except for petitions (

that an t proceeding) vhen they are ssrved by
first class mail, and expansion of the methods for serving Board
documsnts to allov all methods of service permitted by the CPIR;

(3) Clarification of which rules apply to hearings before
OATH and which apply to hearings before the Board or before a Board
ssaber; -

(8) Clarification of the requirement that only the hearing
officer may issue b in Chap 68 or Section 12-110

hearings;
(S) Clarification of the procedures for @isposing of a case
agreement ; :

(7) Reorganization of the rules; and

(8) Cartain technical amendments, such as Beasuring desdlines
from time of service instead of from time of receipt.

is ai d dbelow. i

Bach of these g
Probable causs noticss. Through complaints, through referrals from
the Department of Investigation and other City agescies, and
through the Board’s own initiatives, the Board bscomes avare .of
conduct that might violate Chapter $8. If upon examining that
conduct the Board makes an initial determination that there is
probabdble cause to believe that the pudblic servant has violated a
provision of Chapter 68, the Board must notify the public servant
of that determination in writing. The notice must oontain a
statesent of the facts upon which the Board relied for its
determinstion and a statesent of the provisions of lav allegedly
violated. Charter § 2603 (h) (1); current Board rules § 2-01(a).

The financial disclosurs lav contains no such requirsment for
probable cause notices in financial disclosure litigation. Indeed,
such notices have little use in such litigation, where the sole
issue is whether the official filed his or her financial disclosure
report (or paid his or her late fine). 1In sddition, as » result of
the large nuaber of un-nu‘u disclosure cases, the reguirement of

a probable cause notice imp . ntial and v y
burden upon the Board’s staff. Por these r , the ]
dmumrvwmauﬂmmh“
arising undar the financial e lav. Sae swended Scard ruls

$ 2-01. .
cartitisd mail. mmmmuwmemm
serve notices, petitions, irst
class mail Eguth-by

a by fax.
oi(e).
ent

pt reg . oF

Except for peti , which formall
, BO reascm exists for ‘-m

be served tvice. Such a requirement is
and, cularly in financial disclosure litigation, imposes a
.stmmwmmumu,mnmw
substantial time simply filling eut forms for osrtified mail.
-nhc‘ctm ible under the Civil
Practi be
peraissible in Board procesdings.
eliminates the
served by mail rathar than by

the methods of servioe to imclude those perni
these , the amended rule treats petitioms like
and other Board documents like intarl
rule § 2-05(c), (4).

ded Soard

7 ey

-~

b

mmummmxnmwmuuy
memwmmmznmuuuummm.
These mattars have been clarified in the amsnded rule.

Bx parts cossunications. Current Board rule § 2-03(b)(5) prohibits
ex parte communications betwean the prosecuting attorney and the

Soard

to believe that a violation of the provisions of Chapter 63 has
occurred.® That rule contains at least two defects. First, it is
unclear wvhather "determined® refers to the initial deteraination of
probable cause or the sustaining of probable cause. Second, the
rule has proven 1ly and an impediment to
disposition of cases by agreement. The amended rule clarifies that
the prohibition against ex parts comsunications comes into play
once the petition is sarved, that the prohibition only spplies to
comsunications concerning the merits of the case, and that ex parte
communications are permitted on ministerial matters, in an
-r‘gcncy,o_rvlnﬂnmofm pond ded Board
zule § 2-05(9).

Baprganization of rulss. The current soard hearing rules contain
provisions of general application within rules governing specific
matters. PFor example, the provisions om service of documents and
computation of time are -contained im the rule on the initial
determination of probable cause. Current Board rule § 2-01(e),



(f). The provisions on disposition by sgreement and ex parte
communications are set out in the rule on hearings. Current Board
rule § 2-03(b)(3), (b)(S5). The amended rule collects these
provisions that address matters dealing with Board proceedings
generally into Board rule § 2-05, which currently sddresses only
confidentiality. The rule on hearings is also reorganited. fse
amended rule § 2-03. Specifically, that amended rule is divided
into four subdivisions: conduct of hearings generally, subpoenas,
conduct of hearings by OATH, and conduct of hearings by the Board

or a Board member. The provisions of the current rule § 2-03 are
_mrutd into the appropriate subdivision in the amended rule.

Technical amendments. The Board’s rules are clarified by a number
of technical including:

. Measuring time periods in all cases from the sarvice of
:“.ﬁ;?;-.ut (amended rule §§ 2-01(a), 2-02(c)(1), 2-

. Setting cut a provision, modelled on CPLR 2103(b) (2), for
unifora extansions of time to serve & in resp
to documants served by mail (amendsd Board rule § 2-

05(e));

. Clarifying that leave for permission to amend a pleading
may be granted by the person or entity conducting the
hearing (amended Board rule § 2-02(d)) (this change was
proposed by the Board during the commenting period);

. Deleting Y refer to the OATH rules
(current Board rule $§ 2-03(a)(1)-(3), (d)(1), (5));

. Clarifying that Board consultation vith an agency head is
not required in financial disclosure cases, only in
Chapter 68 cases (amended Board rule § 2-04(d));

. Establishing procedures, based on OATH’s rules, for
appearances and substitution of counsel (amended Board
rule § 2-05(a), (b));

. Changing “legal holiday® to "public holiday® to confors
to General Construction lav § 24 and changing the
provision on extensions of time where a deadline falls on
a non-business day to conform to General Construction Law
§ 25-a (amended Board rule § 2-05(e)); and

. Specifying that OATH’s rules yield to a contrary Board
rule (amended Board rule § 2-05(i)).
The foregoing amendments to the Board hearing rules should
streamline and substantially aid the Board in its enforcement
efforts.

- em



CITY OF NEW YORK
CONFLICTS OF INTEREST BOARD

Notice of Adoption of Amendments to
Procedural Rules for Hearings

NOTICE IS HEREBY GIVEN THAT, pursuant to the authority vested in
the Conflicts of Interest Board by Section 2603 (a) of the New York
city Charter and in accordance with Section 1043 of the New York
city Charter, the Conflicts of Interest Board has adopted
amendments to its procedural rules for hearings, Sections 2-01
through 2-05 of Title 53 of the Rules of the City of New York.
Pursuant to a notice published on November 9, 1995, in The City
Record, a public hearing on the proposed amendments was held on
December 20, 1995, at 2 Lafayette Street, New York, New York. The
Board received comments only from the Office of Administrative
Trials and Hearings and adopted the proposed amendments, with one
change, as final. The text of the amendments is set out below.
Additions to the current rules are underlined; deletions from the

current rules are bracketed.

Dated: February 1, 1996

§ 2-01 Initial Determination.

§ 2-02 Commencement of Formal Proceedings and Pleadings.
§ 2-03 Hearing.

§ 2-04 [Concluding Procedures] Decisions and Orders.

§ 2-05 [Confidentiality] General Matters.

§ 2-01 Initial Determination.

(a) Notice. If the Board makes an initial determination, based on
a complaint, investigation, or other information available to the
Board, that there is probable cause to believe that a public
servant (which for purposes of Charter § 2603 (h) includes a former
public servant) has violated a provision of Chapter 68 of the City
Charter [or § 12-110 of the Administrative Code], the Board shall
notify the public servant of its determination in writing. The
notice shall contain a statement of the facts upon which the Board
relied for its determination of probable cause and a statement of
the provisions of law allegedly violated. The notice shall afford
the public servant an opportunity, either orally or in writing, to
respond to, explain, rebut, or provide information concerning the
allegations in such notice within [twenty] fifteen days of
[receipt] service of the notice. The notice shall also inform the
public servant of his or her right to be represented by counsel or
any other person, and shall include a copy of the Board’s

notice of initial determination shall not be

procedural rules. A

required in a proceeding brought pursuant to Section 12-110 of the
Administrative Code.

(b) Request for a Stay. In response to the Board’s notice, the



public servant may apply to the Board for a stay of the
proceedings, for good cause shown. The Board may grant or deny
such request in its sole discretion.

(c) Admission of Facts. If, in response to the Board’s notice,
the public servant admits to the facts contained therein or to a
violation of the provisions of Chapter 68 of the City Charter [or
§ 12-110 of the Administrative Code] and elects to forgo a hearing,
the Board may, after consulting with the head of the agency served
or formerly served by the public servant, or, in the case of an
agency head, after consulting with the Mayor, issue an order
finding a violation and imposing the penalties it deems appropriate
under Chapter 68 of the City Charter, provided, however, that
pursuant to Charter § 2603 (h) (3), the Board shall not impose
penalties against members of the City Council, or public servants
employed by the City Council or by members of the City Council, but
may recommend to the City Council such penalties as [it] the Board
deems appropriate. When a penalty is recommended, the City Council
shall report to the Board what action was taken.

(d) No Probable Cause Finding. 1If, after receipt of the public
servant’s response, the Board determines that there is no probable
cause to believe that a violation has occurred, the Board shall
dismiss the matter and inform the public servant in writing of its
‘decision.

[(e) Service by the Board. Notices, petitions, orders and other
documents originating with the Board shall be served on the public
servant (i) personally or by certified mail, return receipt
requested, or (ii) by telephonic (FAX) or similar transmission, and
(iii) in either case also by first class mail to the public

servant’s last known address.

(£) computation of Time. The computation of any time period
referred to in these rules shall be calculated in calendar days,
except that when the last day of the time period is a Saturday,
Sunday or legal holiday, the period shall run until the end of the
next following business day. Where these rules prescribe different
time periods for taking an action depending upon whether service of
papers is personal or by mail, service of papers by telephonic
(FAX) or similar transmission shall be deemed to be personal
service, solely for purposes of calculating the applicable period
of time.]

§ 2-02 Commencement of Formal Proceedings and Pleadings.

(a) Determination of Probable Cause. I1f, after consideration of
the public servant’s response, the Board determines that there
remains probable cause to pbelieve that a violation of the
provisions of Chapter 68 of the city Charter [or § 12-110 of the
Administrative Code] has occurred, and the public servant has not
elected to forgo the hearing, the Board shall hold or direct a

2



hearing to be held on the record to determine whether such
violation has occurred.

If the public servant is subject to the jurisdiction of a
state law provision or collective bargaining agreement which
provides for the conduct of a disciplinary hearing by another body,
the Board shall refer the matter to the appropriate entity. The
hearing shall be conducted in accordance with the rules of that
entity.

The Board may also refer a matter to the public servant’s
agency if the Board deems the [probable cause] violation to be
minor or if other disciplinary charges are pending there against
the public servant.

(b) Petition. The Board shall institute formal proceedings by
serving a petition on the public servant. The petition shall set
forth the facts [upon which the Board relied in making its
determination that there is probable cause to believe that the
public servant has violated] which, if proved, would constitute a
violation of Chapter 68 of the City Charter or [§] Section 12-110
of the Administrative Code, as well as the applicable provisions
thereof which are alleged to have been violated. The petition
shall also advise the public servant of the public servant’s rights
to file an answer, to a hearing, to be represented at such hearing
by counsel or any other person, and to cross-examine witnesses and
present evidence.

(c) Answer.

(1) General Rule. The public servant shall answer the
petition by serving an answer on the Board within eight days after
service of the petition [if service was personal, or within
thirteen days after service of the petition if service was by
mail], unless a different time is fixed by the Board. The public
servant shall serve the answer personally or by certified or
registered mail, return receipt requested.

(2) Form and Contents of Answer. The answer shall be in
writing and shall contain specific responses, by admission, denial_
or otherwise, to each allegation of the petition and shall assert
all affirmative defenses, if any. The public servant may include
in the answer matters in mitigation. The answer shall be signed
and shall contain the full name, address, and telephone number of
the public servant. If the public servant is represented, the
representative’s name, address, and telephone number shall also
appear on the answer, which shall be signed by either the public
servant or by his or her representative.

(3) Effect of Failure to Answer. If the public servant fails
to serve an answer, all allegations of the petition shall be deemed
admitted and the Board shall proceed to hold a hearing in which

3



prosecuting counsel shall submit for the record an offer of proof
establishing the factual basis on which the Board may issue an
order. If the public servant fails to respond specifically to any
allegation or charge in the petition, such allegation or charge
shall be deemed admitted.

(4) Amendment of Pleadings. Pleadings shall be amended as
promptly as possible upon conditions just to all parties. If a
pleading is to be amended less than twenty-five days before the
commencement of the hearing, the amendment may be made only on
consent of the parties or by leave of the Board, if the Board is

conducting the hearing, or by leave of a Board member or

Administrative Law Judge, if the Board member or Administrative Law
Judge is conducting the hearing.

§ 2-03 Hearing.

(a) Conduct of [Hearing] Hearings Generally. [The Board shall

conduct hearings or designate] Hearings shall be conducted by the
Board or, upon designation by the Board, by a member of the Board
or the Chief Administrative Law Judge of the Office of
Administrative Trials and Hearings (OATH), or such administrative
law Jjudge (ALJ) as the Chief Administrative Law Judge shall

assign[, to conduct hearings].

[ (1) Pursuant to Charter § 2603 (h) (4), hearings shall not be
open to the public unless requested by the public servant;

(2) Notwithstanding OATH rule § 1-07(d), an answer in
response to a petition is mandatory, not optional;

(3) Notwithstanding OATH’s rule § 1-07(m)(5), the public
servant’s failure to file an answer will not under any
circumstances result in dismissal of the case;j]

(b) Subpoenas. Subpoenas requiring the attendance of a witness
and _subpoenas duces tecum requiring the production of books,
papers, and other things may be issued only by (i) the
Administrative Law Judge, where the hearing has been referred to
OATH, or (ii) a member of the Board, where the hearing is conducted

by the Board or by a member of the Board, upon application of a
party or upon the Administrative Law Judge’s or the Board member'’s

own motion. In addition to or in lieu of these subpoenas, the
Administrative Law_Judge or the Board member may also issue an

order directing the party or person under the control of a party to
attend or produce.

(c) Conduct of Hearings by OATH. If the Board refers a hearing to
OATH, a copy of the petition [will] shall also be sent to OATH at
the time the public servant is served with the petition. OATH
shall conduct the hearing in accordance with its rules, as set
forth in Title 48 of the Rules of the City of New York, except
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[that:] as otherwise provided by these rules.

[(1) Closure of Hearings. Hearings of the Board shall not be
public unless requested by the public servant;

(2) Subpoenas. Subpoenas requiring the attendance of a
witness and subpoenas duces tecum requiring the production of
books, papers, and other things may be issued only by the Board
upon application of a party or upon the Board’s own motion. In
addition to or in lieu of these subpoenas, the Board may also issue
an order directing the party or person under the control of a party
to attend or produce;

(3) Disposition by Agreement. At any time after the
commencement of formal proceedings, the public servant and the
Board (or the member of the Board designated pursuant to § 2-
03(c) (1) hereof to hear the case) may agree to dispose of the case.
For this purpose, the Board or such member may conduct a
conference. If terms of disposition are reached, they shall be
reduced to writing and signed by the public servant or his or her
representative and the Board or placed on the record. When a
disposition is based on a determination by the Board that a public
servant has violated a provision of Chapter 68 of the City Charter
or § 12-110 of the Administrative Code, that disposition shall be
made public by the Board. Prior to the disposition of a case, the
Board shall consult with the head of the agency involved, or in the
case where the public servant is an agency head or former agency
head, with the Mayor;]

(d) conduct of Hearings [of] by the Board or by a Board Member.

(1) Generally. The Board may hear a case or may designate a
member of the Board to hear a case, make findings of fact and
conclusions of law, preside over pre-hearing matters and
adjournments, and make recommendations to the Board for the
proposed disposition of the proceeding. When a hearing is
conducted by the Board, the hearing shall be presided over by the
Board’s Chair or by his or her designee. The Board or Board member
shall conduct the hearing, including such pre-hearing matters as
conferences, discovery, and motion practice, in conformance with
the rules and procedures of OATH, as set forth in Title 48 of the
Rules of the City of New York, except as otherwise provided by

these rules.

(2) Disposition Conferences and Agreements. If disposition
of the proceeding is to be discussed at a conference, the Board
shall designate an individual, other than a Board member
participating in the hearing, to conduct the conference. During
disposition discussions, upon notice to the parties, the person
conducting the conference may confer with each party and/or
representative separately. Board members shall not be called to

testify in any proceeding concerning statements made at a
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disposition conference.

[(4)](3) oOrder of Proceedings. Prosecuting counsel shall
have the burden of proof by the preponderance of the evidence,
shall initiate the presentation of evidence, and may present
rebuttal evidence. The public servant may introduce evidence after
prosecuting counsel has completed his or her case. Opening
statements, if any, shall be made first by prosecuting counsel.
Closing statements, if any, shall be made first by the public
servant. This order of proceedings may be modified at the
discretion of the Board or Board member(;].

[ (5) Ex Parte Communications. In addition to the
requirements of OATH rule § 1-09(d), if staff counsel for the
Board is to prosecute a case, the individual designated as staff
counsel shall not communicate ex parte with the Board concerning
the case once the Board has determined that there is probable cause
to believe that a violation of the provisions of Chapter 68 has
occurred.

(c) Assignment of Hearing, Quorum, and Presiding Member.

(1) The Board may designate a member of the Board to hear a
case, make findings of fact and conclusions of law, preside over
pre-hearing matters and adjournments, and make recommendations to
the full Board for the proposed disposition of the proceeding.

(2) Two members of the Board shall constitute a quorum for the
purposes of issuing a final order or any other final determination.

(3) When a hearing is conducted by the full Board, the
hearing shall be presided over by the Board’s Chair or his or her
designee. ]

§ 2-04 [Concluding Procedures] Decisions and Orders

(a) [Decisions and Orders.

(1)] Report to the Board. When a hearing has been conducted
by either OATH or a member of the Board designated to hear the
case, a report of recommended findings of fact and conclusions of
law[,] and recommendations for the disposition of the proceeding
shall be issued and forwarded, along with the original transcript
of the proceeding and all documents introduced into the record, to
the Board for review and final action. The report shall not be
made public. A copy of the report and recommendation shall be sent
to all parties and their counsel or other representative in order
to afford them the opportunity to comment before final action is
taken by the Board. If prosecuting counsel or the public servant
wishes to comment, he or she shall do so within ten days of
[receipt] service of the report and recommendation.



[(2)](b) Finding of Violation. If after the hearing and upon a
consideration of all the evidence in the record of hearing,
including comments, the Board finds that a public servant has
engaged in conduct prohibited by Chapter 68 of the City Charter [or
§ 12-110 of the Administrative Code], the Board shall([, in the case
of a violation of Chapter 68,] consult with the head of the agency
served or formerly served by the public servant, or in the case of
an agency head, consult with the Mayor. [Whether it is] Where the
Board finds a violation of Chapter 68 or [§] Section 12-110 of the
Administrative Code, the Board [should] shall state its final
findings of fact and conclusions of law and issue an order imposing
any penalties it deems appropriate under either [section] statute.
The order shall include notice of the public servant’s right to
appeal to the New York State Supreme Court. Alternatively, in the
case of a violation of Chapter 68, [it] the Board may state its
findings and conclusions and recommend a penalty, if any, to the
head of the agency served by the public servant or former public
servant or, in the case of an agency head or former agency head, to
the Mayor. Pursuant to Charter § 2604 (h) (3), the Board shall not
impose penalties against members of the Ccity Council, or public
servants employed by the City Council or by members of the City
Council, but may state its findings and conclusions and recommend
to the cCity Council such penalties as [it] the Board deems
appropriate. When a penalty is recommended, the head of the
agency, Mayor, or city Council shall report to the Board what
action was taken.

[(3)](c) Consultation by Agency. In instances where the Board
does not hold a hearing and instead refers a matter to [another]
the public servant’s agency, that agency shall consult with the
Board prior to issuing its final decision.

[(4)](d) Dismissals. If, after the hearing and upon consideration
of the record, the Board finds that a public servant has not
engaged in acts prohibited by Chapter 68 of the City Charter or [§]
Section 12-110 of the Administrative Code, the Board shall state
its findings of facts and conclusions of law and shall issue an
order dismissing the petition. The order shall not be made public.

§ 2-05 [Confidentiality] General Matters.

(a) Appearances before the Board.

(1) A party may appear before the Board in person, by an
attorney, or by a duly authorized representative. The person
appearing for the party shall file a notice of appearance with the
Board. The filing of any papers by an attorney or other
representative who has not previously appeared shall constitute the
filing of a notice of appearance by that person and shall conform
to the requirements of paragraphs (2) and (4) of this subdivision.

(2) The appearance of a member in good standing of the bar of
7



a court of general jurisdiction of any state or territory of the
United States shall be indicated by the suffix "Esq." and the
designation "Attorney for (person represented) ." The appearance of
any other person shall be indicated by the designation
"Representative for (person represented) . "

(3) Absent extraordinary circumstances, no application shall
be made or arqued by any attorney or other representative who has

not filed a notice of appearance.

(4) A person may not file a notice of appearance on behalf of
a_ party unless the person has been retained by that party to
represent the party before the Board. Filing a notice of
appearance constitutes a representation that the person appearing

has been so retained.

(b) Withdrawal and Substitution of Counsel.

(1) An attorney who has filed a notice of appearance shall
not withdraw from representation without the permission of the
Board, upon application. Withdrawals shall not be granted unless
upon consent of the client or when other cause exists, as
delineated in the applicable provisions of the Code of Professional
Responsibility.

(2) Notices of substitution of counsel served and filed more
than twenty days prior to a hearing before the Board or before a
member of the Board may be filed without leave of the Board or
Board member. Notices of substitution of counsel served and filed
less than twenty-one days prior to a hearing before the Board or
before a member of the Board may be filed only with the permission
of the Board or Board member, which permission shall be freely
given, absent prejudice or substantial delay of the proceedings.

(c) Service of petition by Board. A petition shall be served on

the public servant (i) in the manner provided in Section 312-a, or
subdivisions 1, 2, or 4 of Section 308, of the New York Civil

Practice Law_and Rules for service of a summons or (ii) by both
certified mail, return receipt requested, and first class mail to
the public servant’s last known residence or actual place of
business or (iii) in such manner as the Board directs, if service
is impracticable under paragraphs (i) and (ii) of this subdivision,
or (iv) in any manner agreed upon by counsel to the Board and the
public servant or his or her representative.

(d) Service of Other Documents by Board. Notices, orders, and all
other documents, except petitions and subpoenas, originating with
the Board shall be served on the public servant (i) by personal
delivery to the public servant or (ii) by first class mail to the
public servant’s last known residence or actual place of business
or (iii) by overnight delivery service to the public servant’s last
known residence or actual place of business or (iv) by telephonic
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facsimile (FAX) or similar transmission or (v) by leaving the paper
at the public servant’s last known residence with a person of
suitable age and discretion or (vi) in such manner as the Board
directs, if service is impracticable under paragraphs (i), (ii),
(iii), (iv), or (v) of this subdivision, or (vii) in any manner
aqreed upon by counsel to the Board and the public servant or his
or her representative. Where the public servant has appeared by a
representative, all papers served by the Board subsequent to that
appearance shall be served upon the representative by one of the

methods provided in paragraphs (i)-(vii) of this subdivision.

(e) Computation of Time. The computation of any time period
referred to in these rules shall be calculated in calendar days,
except that when the last day of the time period is a Saturday,
Sunday, or public holiday, the period shall run until the end of
the next following business day. Where a period of time prescribed
by the rules set forth in this chapter is measured from the service
of a paper and service of that paper is made in the manner provided
by paraqraph (ii) of subdivision (a) or paragraph (ii) of
subdivision (b) of this section, five days shall be added to the

prescribed period.

(f) confidentiality. All matters relating to complaints submitted
to or [investigated] inguired into by the Board, or any action
taken by the Board in connection therewith or hearings conducted by
the Board or OATH, shall be kept confidential unless [waived by the
public servant who may request a public hearing] the public servant
waives confidentiality and the Board determines that
confidentiality is not otherwise required. Hearings conducted by
the Board or by OATH shall be public if requested by the public
servant. [The foregoing shall not apply to the final] Final
findings, conclusions, and [order] orders issued upon a violation
of Chapter 68[, which] shall be made public.

(d) Ex Parte Ccommunications with Board.

(1) After service of the petition in a case, counsel
conducting the prosecution of the case on behalf of the Board shall
not communicate ex parte with any member of the Board concerning

the merits of the case, except as provided in paragraph (2) of this

subdivision.

(2) Counsel conducting the prosecution of a case on behalf of
the Board may communicate ex parte with the Board, or any member
thereof, with respect to ministerial matters involving the case or
on consent of the respondent or respondent’s counsel or in an

emergency.

(h) Disposition by Agreement. At any time after the service of a
notice of probable cause in a proceeding brought pursuant to

Chapter 68 or at any time after service of a petition in a
proceeding brought pursuant to Section 12-110 of the Administrative
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Code, the public servant and the Board may agree to dispose of the
case by agreement. For this purpose, the Board or any Board member

designated by the Board may conduct a disposition conference,
provided that, when the Board or a member of the Board conducts or
is to conduct the hearing, the Board shall comply with the
requirements of section 2-03(d) (2). All offers of disposition,
whether made at a conference, hearing, or otherwise, shall be
confidential and shall be inadmissible at trial of any case. If a
disposition by agreement is reached, it shall be reduced to writing
and signed by the public servant or his or her representative and
the Board or, in the discretion of the Board, placed on the record.
When a disposition by agreement contains an acknowledgment that a
public servant’s conduct has violated a provision of Chapter 68 of
the City Charter or Section 12-110 of the Administrative Code, that

disposition by agreement shall be made public by the Board.

(i) OATH Rules. In the event of any inconsistency between these
rules and the rules of the Office of Administrative Trials and

rules ana tie Itulcos o1 tiie Ml s o e e ==

Hearings, these rules shall govern.
STATUTORY AUTHORITY: Section 2603 (a) of the New York City Charter.

STATEMENT OF BASIS AND PURPOSE OF AMENDMENTS: Although the
conflicts of Interest Board’s (the "Board’s") procedural rules for
hearings have worked well since their adoption in 1991, several
problems have arisen with respect to those rules that need to be
addressed, particularly in view of the Board’s substantially
increased enforcement efforts. The amendments address those
problems.

The hearing process may be divided into four stages:

(1) The Board’s initial determination of probable cause to
believe that the respondent has violated the conflicts of interest
law (Chapter 68 of the New York City Charter) or the financial
disclosure law (Section 12-110 of the Administrative Code) and the
respondent’s response;

(2) Service of a petition, which commences the formal
proceedings, and the respondent’s answer;

(3) The hearing; and

(4) The decision and order of the Board.
The first four sections of the Board’s hearing rules address each
of these stages. The fifth section of the Board’s hearing rules
currently addresses only confidentiality but is amended to regulate
miscellaneous matters that are relevant throughout the hearing
process, such as service of papers.

The amendments effect eight primary changes in the Board’s
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hearing rules:

(1) Elimination of probable cause notices in financial
disclosure litigation;

(2) Elimination of the requirement for certified mail
service, except for petitions (the jurisdiction-obtaining document
that commences an enforcement proceeding) when they are served by
first class mail, and expansion of the methods for serving Board
documents to allow all methods of service permitted by the CPLR;

(3) Clarification of which rules apply to hearings before
OATH and which apply to hearings before the Board or before a Board
member ;

(4) Clarification of the requirement that only the hearing
officer may issue subpoenas in Chapter 68 or Section 12-110
hearings;

‘(5) Clarification of the procedures for disposing of a case
by agreement;

(6) Authorization of ex parte communications between the
enforcement attorney and the Board in certain circumstances;

(7) Reorganization of the rules; and

(8) Certain technical amendments, such as measuring deadlines
from time of service instead of from time of receipt.

Each of these changes is discussed below.

Probable cause notices. Through complaints, through referrals from
the Department of Investigation and other City agencies, and
through the Board’s own initiatives, the Board becomes aware of
conduct that might violate Chapter 68. If upon examining that
conduct the Board makes an initial determination that there is
probable cause to believe that the public servant has violated a
provision of Chapter 68, the Board must notify the public servant
of that determination in writing. The notice must contain a
statement of the facts upon which the Board relied for its
determination and a statement of the provisions of law allegedly
violated. Charter § 2603 (h) (1); current Board rules § 2-01(a).

The financial disclosure law contains no such requirement for
probable cause notices in financial disclosure litigation. Indeed,
such notices have little use in such litigation, where the sole
issue is whether the official filed his or her financial disclosure
report (or paid his or her late fine). 1In addition, as a result of
the large number of financial disclosure cases, the requirement of
a probable cause notice imposes a substantial and unnecessary
burden upon the Board’s staff. For these reasons, the amendments
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eliminate the requirement of probable cause notices in cases
arising under the financial disclosure law. See amended Board rule
§ 2-01.

Certified mail. The current Board rules require that the Board
serve notices, petitions, orders, and other documents both by first
class mail and either by personal service or by certified mail,
return receipt requested, or by fax. Current Board rules § 2-
0l(e). Except for petitions, which formally commence the
enforcement proceeding, no reason exists for requiring that every
Board document be served twice. Such a requirement is wasteful
and, particularly in financial disclosure litigation, imposes a
significant burden upon the Board’s staff, which currently spends
substantial time simply filling out forms for certified mail.
Furthermore, any method of service permissible under the Civil
Practice Law and Rules ("CPLR") in civil litigation should also be
permissible in Board proceedings. Accordingly, the amended rule
eliminates the dual service requirement, except for petitions
served by mail rather than by other methods of service, and expands
the methods of service to include those permitted by the CPLR. For
these purposes, the amended rule treats petitions like summonses
and other Board documents like interlocutory papers. Amended Board
rule § 2-05(c), (4).

Applicable rules in hearings. The current Board rules are vague as
to which rules apply to hearings conducted by the Board or a Board
member and which apply to hearings conducted by the Office of
Administrative Trials and Hearings ("OATH") at the Board’s request.
For example, the current provisions regulating dispositions by
agreement, although set forth in the subdivision dealing with Board
hearings, would appear also to apply to hearings held before OATH.
See current Board rules § 2-03(b) (3). The amendments clarify these
matters and also clarify that hearings may be conducted by an
individual Board member designated by the Board. See amended Board
rule § 2-03.

Subpoenas. The current Board rules provide that, where the Board
hears the case, only the Board may issue a subpoena. The amended
rules require that subpoenas be issued by a member of the Board,
where the Board or a Board member is hearing the case, or by an
administrative law judge, where OATH is hearing the case. See
amended Board rule § 2-03(b).

Dispositions by agreement. The amended rule clarifies a number of
matters relating to the disposition of a proceeding by agreement
between the respondent and the Board. See amended Board rule § 2-
05(h). For example, the current rule suggests that a disposition
by agreement must await service of a petition (which formally
commences the proceeding), even in a Chapter 68 case, although in
many instances the Board may be able favorably to dispose of a case
by agreement after service of the probable cause notice. The
current rule also suggests that an individual Board member may
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dispose of a case by agreement with the respondent, when in fact
only the Board itself may dispose of a case.

The amended rule also introduces certain safeguards, based on
OATH’s rules, to prevent the appearance of bias as a result of
settlement conferences, where the Board or a Board member is
hearing the case. See amended Board rule §§ 2-03(d) (2), 2-05(h).
The amended rule adopts the requirements of the OATH rules that
offers of disposition are confidential and inadmissible at trial.
Finally, the current rule appears to confuse a disposition by
agreement and a determination by the Board that a violation of law
has occurred. The Board may make such a determination of violation
only after a hearing or respondent’s default on a hearing or
respondent’s admission in response to the Board’s notice of
probable cause. See Charter § 2603 (h) (3). After consultation with
the respondent’s agency head, the Board then issues an order of
violation imposing or recommending penalties. A disposition by
agreement, on the other hand, is an agreement between the Board and
the respondent and does not involve any hearing or any
determination by the Board that a violation of law has occurred.
These matters have been clarified in the amended rule.

Ex parte communications. Current Board rule § 2-03(b) (5) prohibits
ex parte communications between the prosecuting attorney and the
Board once the Board "has determined that there is probable cause
to believe that a violation of the provisions of Chapter 68 has
occurred." That rule contains at least two defects. First, it is
unclear whether "determined" refers to the initial determination of
probable cause or the sustaining of probable cause. Second, the
rule has proven unnecessarily cumbersome and an impediment to
disposition of cases by agreement. The amended rule clarifies that
the prohibition against ex parte communications comes into play
once the petition is served, that the prohibition only applies to
communications concerning the merits of the case, and that ex parte
communications are permitted on ministerial matters, in an
emergency, or with the consent of the respondent. Amended Board
rule § 2-05(g).

Reorganization of rules. The current Board hearing rules contain
provisions of general application within rules governing specific
matters. For example, the provisions on service of documents and
computation of time are contained in the rule on the initial
determination of probable cause. Current Board rule § 2-01(e),

(f). The provisions on disposition by agreement and ex parte
communications are set out in the rule on hearings. Current Board
rule § 2-03(b)(3), (b)(5). The amended rule collects these

provisions that address matters dealing with Board proceedings
generally into Board rule § 2-05, which currently addresses only
confidentiality. The rule on hearings is also reorganized. See
amended rule § 2-03. Specifically, that amended rule is divided
into four subdivisions: conduct of hearings generally, subpoenas,
conduct of hearings by OATH, and conduct of hearings by the Board
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or a Board member. The provisions of the current rule § 2-03 are
incorporated into the appropriate subdivision in the amended rule.

Technical amendments. The Board’s rules are clarified by a number
of technical amendments, including:

. Measuring time periods in all cases from the service of
a document (amended rule §§ 2-01(a), 2-02(c)(1), 2-
04(a));

. Setting out a provision, modelled on CPLR 2103(b) (2), for
uniform extensions of time to serve documents in response
to documents served by mail (amended Board rule § 2-
05(e));

. Clarifying that leave for permission to amend a pleading
may be granted by the person or entity conducting the
hearing (amended Board rule § 2-02(d)) (this change was
proposed by the Board during the commenting period) ;

. Deleting unnecessary cross-references to the OATH rules
(current Board rule §§ 2-03(a) (1)-(3), (b) (1), (5));

. Clarifying that Board consultation with an agency head is
not required in financial disclosure cases, only in
Chapter 68 cases (amended Board rule § 2-04 (b)) ;

. Establishing procedures, based on OATH’s rules, for
appearances and substitution of counsel (amended Board
rule § 2-05(a), (b));

. Changing "legal holiday" to "public holiday" to conform
to General Construction Law § 24 and changing the
provision on extensions of time where a deadline falls on
a non-business day to conform to General Construction Law
§ 25-a (amended Board rule § 2-05(e)); and

. Specifying that OATH’s rules yield to a contrary Board
rule (amended Board rule § 2-05(i)).

The foregoing amendments to the Board hearing rules should
streamline and substantially aid the Board in its enforcement
efforts.

[COIB13: 2-01.fin]
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