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A meeting of the Board of Estimate and Apportionment of The City of New York
was held on Friday, May 16, 1902, at 10.30 a. m., in the old Council Chamber (Room
16), City Hall, Borough of Manhattan, in pursuance of resolution.

After considering financial matters, the Board proceeded to the consideration of the
Public Improvements calendar.

Present—The Mayor, the Comptroller, the President of the Board of Aldermen, the
President of the Borough of Manhattan, the President of the Borough of Brooklyn, the
President of the Borough of The Bronx, the President of the Borough of Queens, and
the President of the Borough of Richmond.

The Mayor, Hon. Seth Low, presided.

The following communication from the Corporation Counsel was read:
- Law DepARTMENT—OFFICE oF THE CORPORATION COUNSEL,
New Yorxk, April 4, 1002.

To the Board of Estimate and Apportionment:

Sirs—I am in receipt of a communication from your Secretary dated March 25,
1902, asking my advice as to the authority of your Board to remit the penalty for over-
time charged against Patrick G. Hannan under his contract for constructing a sewer
in Longfellow street, Borough of The Bronx, and asking my advice at the same time
as to the procedure to be observed in the matter. The President of the Borough of |
The Bronx in a report dated March 21, 1902, states that the Chief Engineer in charge
of sewers reported that Mr. Hannan had exceeded his contract time and allowance
by sixty-four and one half days. The Chief Engineer recommended the remission ol
this overtime on three separate grounds set forth in his report. -

The only provision of the Charter which relates at all directly to the question
raised by your secretary is contained in section 418 and is as follows:

“It shall not be lawful for the Board of Aldermen to releass any contractor with the
city or with any of the departments, boards, bureaus or officers thereof from any fine
or penalty incurred under his contract, save upon the unanimous recommendation of
the Board of Estimate and Apportionment. And it shall not be lawful for the Board
of Aldermen to extend the time for the performance of any such contract save upon
the unanimous recommendation of the Board of Estimate and Apportionment.”

Neither the Municipal Assembly nor its successor has adopted any resolution or
ordinance prescribing the procedure to be followed in order to bring before the former
RBpard of Public Improvement (in whom was vested by section 424 of the last

harter the power now vested in the Board of Estimate and Apportionment by sec- |

tion 418 of the present Charter) or before your Board the question of remitting a
charge for “overtime.” This charge is ordinarily regulated and defined by the
liquidated damage clause contained in the usual City contract,

Section 354 of the revised ordinances of the former Mayor, Aldermen and Com-
monalty of The City of New York requires the'insertion in City contracts of the
time within which the work thereunder is to be completed, and section 356 vests in
the head of Department having jurisdiction of the contract the power to extend the
contractor's time so fixed for completing such work. These sections are still in
force by virtue of section 41 of the Charter.

I think the Legislature intended by section 418 of the Charter above quoted to |
give the Board of Estimate and Apportionment authority to recommend to the
Board of Aldermen, but only by unanimous vote, the remission of a charge against
a contractor for overtime. Final action, however, rests with the Board of Aldermen.
But it does not necessarily follow that the question of remitting overtime rests ex-
clusively with the Board of Aldermen. The head of the Department having juris-
diction over a contract has power, under section 356 of the Revised Ordinances, to
extend a contractor’s time so as virtually to remit or forgive any charge against
him for overtime. I think the underlying motive for the enactment of section 418
of the Charter was to provide for an appeal from the refusal of a head of Depart-
ment to remit overtime, and to guard against hasty or ill-considered action on the
part of the Board of Aldermen upon such an appeal.

Section 418 of the Charter, therefore, may be deemed to permit an appeal to the
Board ot Estimate and Apportionment by a contractor who feels aggrieved at the
relusal ol a head of a Department to extend his time for completing work under his
coniract so as to avoid a charge ol overtime against him. While no procedure
whereunder the malter may be brought to the attention of the Board of Estimate
and Apportionment has been prescribed either by the Charter or ordinance of the
Board of Aldermen, yet this omission does not prevent the Board from acting upon
an application presented by a contractor. I think such an application may be pre-
sented to the Board either directly by a contractor or through the head of Depart-
ment having jurisdiction over the contract. In either case, the Board should cause
an investigation to be made of the matter, and naturally this investigation would
take the form of requesting a report upon the application by the head of Department
and his subordinate or subordinates in immediate charge of the work. The Board
could, in its discretion grant a hearing to the contractor upon the application. It
would generally be advisable for it so to do. Upon consideration of the matter, if the
Board should conclude that the application should be granted, it should, by resolution,
unanimously adopted, .recommend to the Board of Aldermen the remission of the over-
time. This recommendation could take substantially the following form:

“Resolved, That the Board of Estimate and Apportionment unanimously recom-
mends to the Board of Aldermen that the penalty or liquidated damages for overtime
incurred by under his contract, dated for be remitted,
and that the said be released therefrom.” 3

On the other hand, if the Board should, upon consideration, conclude not to make
such recommendation, an appropriate resolution could be adopted. In any case, the
contractor and the head of department should be informed of the action of the Board,
and a careful minute should be made, showing such action in sufficient detail, especially
where a hearing may have been granted to the contractor. The documents and other
papers which the Board may have had before it when considering the application
should be included in the minutes, so that a complete record may be kept in like manner
as other proceedings of the Board are preserved.

Respectfully yours,
G. L. RIVES, Corporation Counsel,

The President of the Borough of The Bronx offered the following resolution,
which was adopted:

Resolved, That all matters now pending before the Board looking to the re-
mission of penalty for overtime be referred back for further examination and report
to the heads of Departments concerned.

Afifirmative—The Mayor, Comptroller, President of the Board of Aldermen,
President of the Borough of Manhattan, President of the Borough of Brooklyn,
President of the Borough of The Bronx, President of the Borough of Queens and
President of the Borough of Richmond—16.

OpeNING EAST SEVENTH STREET, BROOKLYN.

The following resolution of the Local Board of Flatbush District, together with
the report of the Chief Engineer, were presented, and on motion of the President of
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the Borough of Brooklyn the matter was laid over:

Ciry ofF New York, BorouGH oF BROOKLYN,
OFFICE OF PRESIDENT OF THE BOROUGH.
Board of Estimate and Apportionment:

GENTLEMEN—You are hereby notified that at a meeting of the Local Board of the
Flatbush District, held March 26, 1902, a resolution, of which the annexed is a copy,
was adopted, and that it is duly approved by me according to law: .

Resolved, That the Local Board of the Flatbush District, Borough of Brooklyn,
alter hearmg had this 26th day of March, 1902, deeming it for the public interest so
to do, hereby determines to initiate proceedings to open East Seventh street, be-
tween Church avenue and Caton place, in the Borough of Brooklyn.

Resolved, That this resolution be forwarded to the Board oi Estimate and Ap-
portionment for its approval.

Inclosures:

(1) Copy of petition.

(2) Copy of report from the Commissioner of Public Works.

At a meeting of the Local Board the petitioners objected to the limits being ex-
tended as recommended in the report.

Approved by me this 8th day of April, 1902,

J. EDW. SWANSTROM, President, Borough of Brooklyn.

The above resolution was, on the 8th day of April, 1902, approved by the Presi-
dent oi the Borough of Brooklyn.

Attest.

Justin M’CArTHY, Jr., Secretary.
BoArDp oF ESTIMATE AND APPORTIONMENT,
Curer EnNGINEER'S OFFIcE, Crry HALL,
April 23, 1902.
Houn. Seru Low, Mayor, Chairman of the Board of Estimate and Apportionment:

Sir—The accompanying resolution of the Local Board, Flatbush District, Borough
of Brookiyn, passed on March 26 1002, initiates proccedings to cpen East Seventh
street, between Church avenue and Caton place.

The resolution is accompanied by a report from the Commissioner of Public
Works to the President of the Borough of Brooklyn and by a copy of the original
petition.

It is suggested that the opening proceedings cover the entire distance between
Church avenue and Ocean parkway, but this was objected tc by the petiticners and
the Local Board at its meeting deferred to their wishes.

I see no reason why opening proceedings should not be begun and attach a
resolution for this purpcse.

Respectfully,
NELSON P. LEWIS, Chief Engineer.

OpeNING KINGSTON AVENUE, BROOKLYN,
The following resolution of the Local Board of Flatbush, Borough of Brook-
lyn, was presented, with the report of the Chief Engineer:
City or New York, BoroucH oF BrookLYN,
; ; : OFFICE OF THE PRESIDENT or THE BOROUGH.
Board of Estimate and Apportionment:

GENTLEMEN-—You are hereby notified that at a meeting of the Local Board of the
Flatbush District, held March 26, 1902, a resolution of which the annexed is a copy,
was adopted, and that it is duly approved by me according to law.

~ Resolved, That the Local Board of the Flatbush District, Borough of Brooklyn,
after hearing had this 26th day of March, 1602, deeming it for the public interest so
to do, hereby determines to initiate proceedings to open Kingston avenue, from
Eastern Parkway to Malbone street, in the Borough of Brooklyn.

Resolved, That this resolution be forwarded to the Board of Estimate and Ap-
portionment for its approval.

Inclosure—(1) Copy of petition.

Approved by me this 8th day of April, 1902.

J. EDW. SWANSTROM, President, Borough of Brooklyn.

The above resolution was, on the 8th day of April, 1902, approved by the Presi-
dent of the Borough of Brooklyn.

Attest:

Justin M’Carvny, Jr., Secretary.
BoArp oF ESTIMATE AND APPORTIONMENT,
Cuier Excineer’s Orrice, City Hawiw,
April 23, 1902.
Hon. Setn Low, Mayor, Chairman of the Board of Estimate and Apportionment

Sik—The accompanying resolution of the Local Board, Flatbush District, Borough
of Brooklyn, passed on March 26, 1902, initiates proceedings to open Kingston ave-
nue, from Eastern Parkway to Malbone street. Property in the neighborhood of
Kingston avenue is being rapidly improved and the opening of this street is asked
that it may be regulated and graded and then permanently improved. The street is
already down on the map of The City of New York and there is nothing to prevent
its legal opening.

There are no buildings on the line of the street.

Respectiuily,
NELSON P. LEWIS, Chief Engineer.

On motion of the President of the Borough of Brooklyn, the following resolutions
were then adopted :

Resolved, That the Board of Estimate and Apportionment of The City of New
York, in pursuance of the provisions of section 970 of the Greater New York Charter,
deems it for the public interest that the title to the lands and premises required for
the opening and extending of Kingston avenue, from Eastern Parkway to Malbone
street, in the Borough of Brooklyn, City of New York, should be acquired by The
City of New York.

Resolved, That the Board of Estimate and Apportionment, deeming it for the public
interest so to do, hereby requests the Corporation Counsel to make application to a
Special Term of the Supreme Court for the appointment of Commissioners of Estimate
and Assessment, and to take the necessary proceedings, in the name of The City of
New York, to acquire title, whenever the same has not heretofore been acquired, for
the use of the public, to the lands, tenements and hereditaments that shall or may be
required for the purpose of opening and extending Kingston avenue, from Eastern
Parkway to Malbone street, in the Borough of Brooklyn, City of New York.

Resolved, That the entire cost and expense of said proceedings shall be assessed
upon the property deemed to be benefited thereby. N

Affirmative—The Maycr, Comptroller, President of the Board of Aldermen,
President of the Borough of Manhattan, President of the Borough of Brooklyn,
President of the Borough of The Bronx, President of the Borough of Queens and
President of the Borough of Richmond—16.

ACQUIRING EASEMENT FOR ARRIETTA STREET SEWER, RICHMOND.

The following communication from the President of the Borough of Richmond
was referred to the Chief Engineer:

















































































































































