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THE CITY OF NEW YORK 
OFFICE OF THE COMPTROLLER 

FINANCIAL REPORTING 
 

Audit Report on the  
Compliance of the Marriott Marquis  

with Its City Lease Agreement 

FK12-065A 
 

AUDIT REPORT IN BRIEF 

On July 2, 1982, Times Square Hotel, Inc., a wholly-owned subsidiary of the Empire State 
Development Corporation (ESDC), and the Times Square Marquis Hotel, L.P. (the Marriott 
Marquis) entered a 75-year lease for the premises located at 1535 Broadway between 45th and 
46th Streets in Manhattan. Simultaneously, ESDC, the Marriott Marquis, and the City entered a 
three-party agreement naming the City as the third-party beneficiary to this lease. These 
agreements provided for the Marriott Marquis to: purchase the land and immediately convey title 
to the State and the City; develop a first-class hotel on the land; and pay the City rent for each 
year of the 75-year lease term. A portion of this rental payment was payable within 120 days 
after the current lease year, and the balance was payable with 10 percent simple interest per 
annum upon the sale of the land to the Marriott Marquis or lease expiration, i.e., July 1, 2057. 
Since rental payments were based, in part, on revenue, the Marriott Marquis was required to 
annually submit to the City certified financial statements and “keep and maintain…full and 
accurate books of accounts and records” for at least six years. These agreements also allowed 
the Marriott Marquis an option to purchase the property for an amount equal to the fair market 
value of the land.   

In 1998, the Marriott Marquis proposed and, upon the New York City Economic Development 
Corporation’s (EDC) recommendation, the City agreed to amend the lease rent, interest, 
purchase, term, and other provisions. The amended lease: provided for the Marriott Marquis to 
make a fixed payment and/or a payment based on its gross operating revenue for the period 
October 1, 1998, to December 31, 2007, and real estate tax-based payments thereafter; 
reduced the interest rate to 5.04 percent, compounded semi-annually; provided for a purchase 
price that is the greater of a formula-based price or fixed price of $19.9 million; and shortened 
the lease term by 40 years, i.e., to 2017.  

As the third-party beneficiary of Marriott Marquis payments, the Department of Citywide 
Administrative Services (DCAS) was responsible for monitoring the Marriott Marquis to ensure 
that it complied with financial reporting, record-keeping, and other significant lease terms, and 
remitted all money due the City. For the lease years ending December 31, 2006, and 2007, the 
Marriott Marquis reported revenues of $309.5 and $343.4 million and paid the City $15.5 and 
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$17.2 million, respectively. And for the lease years ending December 31, 2008, 2009, and 2010, 
the Marriott Marquis made real estate tax-based payments of $17.9, $21, and $20.4 million, 
respectively.  

Audit Findings and Conclusions 

The Marriott Marquis owes the City $3.6 million in interest. Under the terms of the amended 
lease, the Marriott Marquis was required to pay the City 5.04 percent interest, compounded 
semi-annually, on Accrued Unpaid Rent.  On January 29, 1999, the Marriott Marquis made a 
lump-sum payment of $53.4 million to EDC composed of loan, rent, and Accrued Unpaid Rent 
payments. However, the Marriott Marquis did not remit to the City the associated Accrued 
Unpaid Rent interest of nearly $1.9 million. Consequently, the Marriott Marquis owes the City 
the outstanding $1.9 million of interest, which compounded semi-annually, totals $3.6 million. 

Additionally, the Marriott Marquis failed to “keep and maintain…full and accurate books of 
accounts and records” to enable the City to confirm reported revenue and ensure that the City 
received all money due it. Two previous audits issued in 1990 and 1997 also cited the Marriott 
Marquis for failing to retain and produce critical records to substantiate reported revenues. For 
more than 20 years (1986 through 2007), the Marriott Marquis disregarded the records retention 
provision of its lease and thus rendered the City unable to verify the accuracy of the Marriott 
Marquis’ reported revenues and revenue-based payments for the entire lease term. This 
occurred, in part, because DCAS did not adequately monitor the Marriott Marquis to ensure 
compliance and accurate financial reporting.  

Our review also found that EDC advised the City to execute a lease amendment that was not in 
the City’s best interests, in large part, because it provided for vastly reduced purchase, rent, and 
interest payments. When evaluating lease terms and advising the City on real estate matters, 
EDC should exercise due care and diligence to determine and document whether terms are fair, 
equitable, and in the City’s best interests. EDC should then adequately and clearly disclose to 
the City the advantages and disadvantages of proposed terms. However, based on available 
documentation, EDC did not perform appropriate quantitative analyses comparing purchase, 
rent, and interest revenue under the original and amended lease terms or adequately disclose 
to the City all relevant issues.  Most notably, EDC did not disclose to the City that, at the time of 
the amendment, it would lose land sale revenue of $75 million as well as significant rent and 
interest revenue.  

Audit Recommendations 

To address these issues, we make seven recommendations—one to the Marriott Marquis, three 
to DCAS, and three to EDC.  

The Marriott Marquis should immediately remit $3,643,468 to the City—the initial interest 
payment of $1,867,773 along with additional accumulated interest of $1,775,695 as of July 1, 
2012. 

With regard to the Marriott Marquis lease agreement, DCAS should ensure that the Marriott 
Marquis remits $3,643,468 to the City. And with regard to its lessees that pay revenue-based 
rents, DCAS should: 
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 Conduct routine audits or other reviews to ensure that lessees retain required 
financial records, accurately report revenues, and pay the City all money due it.  

 Take appropriate enforcement action and follow up in a timely manner on 
lessees’ non-compliance. 

When evaluating lease terms, EDC should: 

 Exercise due care and diligence to determine and document whether lease terms 
are fair, equitable, and in the City’s best interests. This should include, but not be 
limited to, conducting and retaining comparative quantitative analyses of the 
financial-related terms. 

 Document the advantages and disadvantages of proposed terms. 
 Publicly disclose and discuss significant proposed lease amendments prior to 

approval and execution.  

Auditee Responses 

In their responses, the Marriott Marquis, DCAS, and EDC either did not agree with or did not 
acknowledge the report’s findings and recommendations.  

With regard to the $3.6 million owed to the City, the Marriott Marquis and DCAS claim that the 
Marriott Marquis made its initial Accrued Unpaid Rent interest payment and, therefore, does not 
owe the City any money. However, the Marriott Marquis and DCAS offer inconsistent 
explanations as to how this payment was made. Moreover, the Marriott Marquis’ 1998 certified 
financial statements refute these varying explanations and evidence that the $3.6 million is, in 
fact, owed the City.  

The Marriott Marquis and DCAS did not dispute that the Marriott Marquis failed to retain source 
records to support reported revenues upon which payments were based. Nor did they dispute 
the critical importance of such records. Nevertheless, DCAS refused to acknowledge or 
implement recommendations aimed at ensuring that DCAS lessees retain required financial 
records, accurately report revenues, and pay the City al money due it. 

EDC did not acknowledge the report’s most significant finding, i.e., that EDC did not perform 
comparative analyses to determine and document whether Marriott Marquis’ amended lease 
terms were fair and equitable and, consequently, advised the City to enter an agreement that 
was not in its best interests. Instead, EDC trivialized it as a records-retention issue, maintaining 
that documents evidencing the deal’s benefits were 15 years old and thus “difficult for any 
organization to identify and locate.” Additionally, EDC claimed that the audit failed to take “into 
account anticipated community and economic development.” However, while such benefits are 
significant and were relevant to and factored into initial Marriott Marquis lease terms negotiated 
in 1982, they are not applicable to the amended terms negotiated in 1998. In 1998, when the 
Marriott Marquis proposed amending its lease, Times Square was a successfully redeveloped, 
burgeoning real-estate market. 
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INTRODUCTION 

Background 

The Marriott Marquis is located in the heart of Times Square and contains more than 1,800 
guest rooms and 57 suites. The Marriott Marquis is a popular destination for leisure and 
business travelers from around the world and reports the highest occupancy rate of all New 
York City hotels.  

On July 2, 1982, Times Square Hotel, Inc., a wholly-owned subsidiary of ESDC1, and the 
Marriott Marquis2 entered a 75-year lease for the premises located at 1535 Broadway between 
45th and 46th Streets in Manhattan. Simultaneously, ESDC, the Marriott Marquis, and the City 
entered a three-party agreement naming the City as the third-party beneficiary to this lease. The 
agreement provided for the Marriott Marquis to purchase the land and immediately convey title 
to the State and the City. The agreement also required the Marriott Marquis to develop a first-
class hotel on the land containing: approximately 2,000 rooms, restaurants, a theater, bars, 
lounges, ballrooms, an exhibition hall, retail space, meeting rooms, parking facilities, a billboard, 
and other amenities and improvements. The three-party agreement required the Marriott 
Marquis to pay the City rent for each year of the 75-year lease term—a portion of which was 
payable within 120 days after the current lease year, i.e., the minimum payment3, and the 
balance of which was payable with interest upon the sale of the land to the Marriott Marquis or 
lease expiration date in 2057, i.e., Deferred Base Rent, as well as 10 percent simple interest per 
annum on deferred rents. The Marriott Marquis was required to annually submit to the City 
certified financial statements, including Statements of Gross Operating Revenues, Base Rent, 
and Minimum Payments. Further, the Marriott Marquis was required to “keep and maintain…full 
and accurate books of accounts and records” for at least six years. The agreement also allowed 
the Marriott Marquis an option to purchase the property for an amount equal to the fair market 
value of the land upon lease expiration i.e., July 1, 2057.   

In 1998, the Marriott Marquis proposed and, upon EDC‘s recommendation, the City agreed to 
amend the lease. Effective October 1, 1998, the lease rent, interest, purchase, term, and other 
provisions were amended. Under the amendment, the Marriott Marquis would: make a fixed 
payment and/or a payment based on its gross operating revenue for the period October 1, 1998, 
to December 31, 2007, and real estate tax-based payments thereafter; reduce the Accrued 
Unpaid Rent4 interest rate to 5.04 percent, compounded semi-annually; provide for a purchase 

                                                 

1 ESDC was formerly known as the New York State Urban Development Corporation.  

2 The Times Square Marquis Hotel, L.P. was formerly known as the Times Square Hotel Company. 

3 For the period October 1, 1985, to September 30, 2000, the Marriott Marquis was required to pay: Base Rent = $900,000 + 
Applicable Percentage multiplied by (7 percent Gross Operating Revenues - $900,000). For the Lease Year ending September 30, 
1986, the Applicable Percentage was 25 percent, and it increased 5 percent per Lease Year thereafter until it equals 100 percent. 

4 Per section 3.22 (a) of the amendment dated October 1, 1998, the “total unpaid Deferred Base Rent (as defined in the Original 
Lease) and accrued interest on Deferred Base Rent (as defined in the Original Lease) as of the Amendment Date” are to be 
collectively known as Accrued Unpaid Rent. 
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price that is the greater of a formula-based price5 or fixed price of $19.9 million; and shorten the 
lease term by 40 years, i.e., to 2017.  

Upon restructuring the lease, EDC received all payments on behalf of the City and remitted 
these payments to the New York City Office of Management and Budget (OMB) on its direction. 
In turn, OMB credited payments to DCAS. As the third-party beneficiary of the Marriott Marquis 
payments, DCAS was responsible for monitoring the Marriott Marquis to ensure that it complied 
with financial reporting, record-keeping, and other significant lease terms, and remitted all 
money due the City.  

For the lease years ending December 31, 2006, and 2007, the Marriott Marquis reported 
revenues of $309.5 and $343.4 million and paid the City $15.5 and $17.2 million, respectively. 
And for the lease years ending December 31, 2008, 2009, and 2010, the Marriott Marquis made 
real estate tax-based payments of $17.9, $21, and $20.4 million, respectively.  

Objectives 

The objectives of this audit were to determine whether the Marriott Marquis:  

 accurately reported gross operating revenue and calculated payments due to the 
City; 

 submitted payments within specified timeframes; and 
 complied with other significant lease terms, such as maintaining required 

financial records and insurance and paying taxes and utilities.  

Scope and Methodology Statement  

We conducted this performance audit in accordance with generally accepted government 
auditing standards. Those standards require that we plan and perform the audit to obtain 
sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions 
based on our audit objectives. We believe that the evidence obtained provides a reasonable 
basis for our findings and conclusions except for our inability to obtain sufficient, appropriate 
evidence to determine whether the Marriott Marquis accurately reported gross operating 
revenue for the period October 1, 2006, through December 31, 2007, and thus, whether the 
Marriott Marquis paid the City all revenue due it. This issue is more fully disclosed in the 
subsequent paragraphs. This audit was conducted in accordance with the audit responsibilities 
of the City Comptroller as set forth in Chapter 5, §93, of the New York City Charter.  

To determine whether the Marriott Marquis accurately reported revenue for the period October 
1, 2006, through December 31, 2007, we requested that the Marriott Marquis provide us source 
documentation substantiating reported gross operating revenues. Specifically, we requested 
that the Marriott Marquis substantiate reported room rental revenue of approximately $270 
million because this accounts for the majority of revenue. However, the Marriott Marquis did not 

                                                 

5  The purchase price formula is equal to: (Base Purchase Price of $25 million) + (Interest on Base Purchase Price) – (Sum of 
Discounted Base Rent Payments).  
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maintain Hotel Folios given to guests upon check-out that detail all charges and Room and Tax 
Reports detailing guest arrival and departure dates and room rates. The Marriott Marquis was 
also cited for failing to maintain these critical records in two previous audits.  

Because the Marriott Marquis lacked detailed sales records, we intended to estimate revenues 
based on Marriott Marquis cash receipts for the period October 1, 2006, through December 31, 
2007.  Because credit card receipts account for the majority of the Marriott Marquis’ cash 
receipts, we requested third-party credit card processor reports detailing Marriott Marquis’ credit 
card terminal activity for rooms, catering, food and beverage, and other charges. We also 
requested Marriott Marquis monthly bank statements evidencing electronic fund transfer 
payments received from credit card processors. However, Marriott Marquis officials informed us 
that with regard to third-party credit card processor reports, “we can not [sic] get past activity 
from the years in question.”  Marriott Marquis officials also informed us credit card processors 
do not remit payments directly to the Marriott Marquis. Rather, these payments are made to a 
Marriott Hotel Group centralized processing center and then sent back to the Marriott Marquis 
net of expenses. Because we were not able to perform intended or alternative procedures, we 
were not able to determine whether the Marriott Marquis accurately reported gross operating 
revenue for the year in question and paid the City all revenue due it.  

For the period January 1, 2008, through December 31, 2010, the Marriott Marquis made real 
estate tax-based payments. Therefore, we were able to verify Marriott Marquis’ payments for 
this period.  

The scope of this audit was October 1, 2006, through December 31, 2010.  Please refer to the 
Detailed Scope and Methodology at the end of this report for the specific procedures and tests 
that were conducted. 

Discussion of Audit Results 

The matters covered in this report were discussed with Marriott Marquis, DCAS, and EDC 
officials during and at the conclusion of this audit. A preliminary draft report was sent to Marriott 
Marquis, EDC, and DCAS officials and discussed at an exit conference held on November 15, 
2012. On November 30, 2012, we submitted a draft report to the Marriott Marquis, DCAS, and 
EDC officials with a request for comments. We received written responses on December 14, 
2012, in which the Marriott Marquis, DCAS, and EDC either did not agree with or did not 
acknowledge the report’s findings and recommendations.  

With regard to the $3.6 million owed to the City, the Marriott Marquis and DCAS claim that the 
Marriott Marquis made its initial Accrued Unpaid Rent interest payment and, therefore, does not 
owe the City any money. However, the Marriott Marquis and DCAS offer inconsistent 
explanations as to how this payment was made. Moreover, the Marriott Marquis’ 1998 certified 
financial statements refute these varying explanations and evidence that the $3.6 million is, in 
fact, owed the City.  

The Marriott Marquis and DCAS did not dispute that the Marriott Marquis failed to retain source 
records to support reported revenues upon which payments were based. Nor did they dispute 
the critical importance of such records. Nevertheless, DCAS refused to acknowledge or 
implement recommendations aimed at ensuring that DCAS lessees retain required financial 
records, accurately report revenues, and pay the City al money due it. 
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EDC did not acknowledge the report’s most significant finding, i.e., that EDC did not perform 
comparative analyses to determine and document whether Marriott Marquis’ amended lease 
terms were fair and equitable and, consequently, advised the City to enter an agreement that 
was not in its best interests. Instead, EDC trivialized it as a records-retention issue, maintaining 
that documents evidencing the deal’s benefits were 15 years old and thus “difficult for any 
organization to identify and locate.” Additionally, EDC claimed that the audit failed to take “into 
account anticipated community and economic development.” However, while such benefits are 
significant and were relevant to and factored into initial Marriott Marquis lease terms negotiated 
in 1982, they are not applicable to the amended terms negotiated in 1998. In 1998, when the 
Marriott Marquis proposed amending its lease, Times Square was a successfully redeveloped, 
burgeoning real-estate market. 
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FINDINGS 

The Marriott Marquis owes the City $3.6 million in Accrued Unpaid Rent interest. Under the 
terms of the amended lease, the Marriott Marquis was required to pay the City 5.04 percent 
interest, compounded semi-annually, on Accrued Unpaid Rent.  On January 29, 1999, the 
Marriott Marquis made a lump-sum payment of $53.4 million to EDC composed of loan, rent, 
and Accrued Unpaid Rent payments. However, the Marriott Marquis did not remit to the City the 
initial Accrued Unpaid Rent interest of $1.9 million. Nevertheless, EDC erroneously credited the 
Marriott Marquis for making its initial Accrued Unpaid Rent interest payment and DCAS 
subsequently certified it. Consequently, the Marriott Marquis owes the City the outstanding $1.9 
million of interest, which compounded semi-annually, totals $3.6 million as detailed in Appendix 
I. 

Further, the Marriott Marquis failed to maintain books and records to substantiate the Gross 
Operating Revenue it reported to the City.  Under the lease agreement, the Marriott Marquis 
was required to annually submit to the City certified statements of gross operating revenue and 
“keep and maintain…full and accurate books of accounts and records” to enable the City to 
confirm reported revenue and ensure that the City received all money due it. The lease also 
stipulated that such records be maintained for at least six years. In response to our initial 
documentation request, Marriott Marquis’ officials stated that, due to the massive volume of 
records, archived files go as far back as January 2008 only—that is the exact time that the 
Marriott Marquis’ payment to the City was no longer revenue-based. Consequently, we were not 
able to determine whether the Marriott Marquis has reported all its revenues and made all 
revenue-based payments to the City. Two previous audits issued in 1990 and 1997 also cited 
the Marriott Marquis for failing to retain and produce critical records to substantiate reported 
revenues. For more than 20 years (1986 through 2007), the Marriott Marquis disregarded the 
records retention provision of its lease and thus rendered the City unable to verify the accuracy 
of the Marriott Marquis’ reported revenues and revenue-based payments for the entire lease 
term.  The Marriott, however, complied with other significant lease terms such as generally 
maintaining the appropriate types and amounts of insurance and paying taxes and water and 
sewer charges. 

Our review also found that DCAS did not adequately administer the lease to ensure the Marriott 
Marquis’ compliance. As the agency responsible for monitoring the lease, DCAS should ensure 
that Marriott Marquis complies with financial reporting and record-keeping and other terms of its 
lease. However, our review found that DCAS did not ensure the Marriott Marquis maintained 
comprehensive books and records and did not conduct reviews to determine whether rent 
payments owed to the City were properly calculated.  

Furthermore, our review found that EDC advised the City to execute a lease amendment that 
was not in the City’s best interests, in large part, because it provided for vastly reduced 
purchase, rent, and interest payments. When evaluating lease terms and advising the City on 
real estate matters, EDC should exercise due care and diligence to determine and document 
whether terms are fair, equitable, and in the City’s best interests. EDC should then adequately 
and clearly disclose to the City the advantages and disadvantages of proposed terms. However, 
based on available documentation, EDC did not perform appropriate quantitative analyses 
comparing purchase, rent, and interest revenue under the original and amended lease terms or 
adequately disclose to the City all relevant issues.  Most notably, EDC did not disclose to the 
City that, at the time, it would lose land sale and rent revenue as well as significant interest 
revenue. For example, our review found that, as of the amendment date, the City would lose 
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land sale revenue of $75 million—the Department of Finance (Finance) assessed Fair Market 
Value at $100 million versus $25 million Base Purchase Price. These matters are discussed in 
detail in the following sections of this report. 

The Marriott Marquis Owes the City $3.6 Million 

The Marriott Marquis owes the City $3.6 million in initial Accrued Unpaid Rent interest. Under 
the terms of the 1998 amended lease, the Marriott Marquis was required to pay the City 
“Accrued Unpaid Rent, together with interest on the principal amount outstanding from the 
Amendment Date at a rate equal to Five and Four Hundredths Percent (5.04%) per annum, 
compounded semiannually.” Accordingly, the Marriott Marquis should have paid the City interest 
of $1,867,773 for the period October 1, 1998, to January 29, 1999. However, the Marriott 
Marquis did not make this payment.  

According to the Marriott Marquis’ payment records on file with EDC and DCAS, on January 29, 
1999, the Marriott Marquis made a lump-sum payment of $53,346,589 to EDC on behalf of the 
City. However, it did not remit the initial Accrued Unpaid Rent interest payment of $1,867,773 
along with its initial principal and other payments. Our review also found that neither EDC nor 
DCAS ensured that this interest payment was made. EDC received and retained the lump-sum 
payment of $53,346,589 and now maintains that a portion of this payment—$1,124,625—
represented the initial interest payment which was reduced based on a “renegotiated 
interpretation of the debt service deduction section of the original lease agreement.” However, 
the $1,124,625 was a payment of rent and not interest as evidenced by EDC’s own rationale. 
Debt service deductions pertain to the original lease minimum rent payment formula and not to 
interest. Interest—whether calculated under original or amended lease terms—is based only on 
three factors: principal, interest rate, and time. Nevertheless, EDC erroneously credited the 
Marriott Marquis for making its initial Accrued Unpaid Rent interest payment and DCAS 
subsequently certified it. As a result, the City never received the initial interest payment on 
Accrued Unpaid Rent.  Consequently, we calculate that the Marriott Marquis owes the City a 
total of $3,643,468, consisting of $1,867,773 in initial interest payment and $1,775,695 in 
additional accumulated interest, compounded semi-annually, as detailed in Appendix I.   
 

Marriott Marquis Response: With regard to its assertion that the Marriott Marquis 
made all payments due under the lease, the Marriott Marquis stated “pursuant to Section 
3.22(c), Marriott's $24,823,355 payment was allocated as follows:  (i) $20 million of the 
payment went to pay down the Accrued Unpaid Rent, (ii) $1,867,773 went to interest on 
the Accrued Unpaid Rent, and (iii) the remainder, $2,955,582, went to Base Rent and 
was applied against the eventual purchase price of the hotel land.” 

Auditor Comment: During the course of the audit, the Marriott Marquis maintained that 
its initial Accrued Unpaid Rent interest payment was renegotiated to $1.1 million and that 
this reduced amount was included in the Marriott Marquis’ $24.8 million payment made 
in January 1999. However, upon disproving this explanation, the Marriott Marquis now 
claims that the full interest payment of $1.8 million was made and included in the $24.8 
million payment. The Marriott Marquis then argues that, if the initial Accrued Unpaid 
Rent interest payment was not made, the City is barred from pursuing collection by a 
1999 estoppel certificate and the statute of limitations, as detailed below.  
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The Marriott Marquis’ current allocation of the $24.8 million is erroneous and contrary to 
its own 1998 certified financial statements, which correctly recognize that the $24.8 
million payment was made up of:  

 $20 million representing its initial Accrued Unpaid Rent principal payment, and  
 $4.8 million representing ground rent for the period October 1 through December 31, 

1998, i.e., the interim period between the initial and amended lease.  

Therefore, we reiterate that the Marriott Marquis did not remit its initial Accrued Unpaid 
Rent interest payment and, as a result, it owes the City $3.6 million. 

Marriott Marquis Response: “[O]n June 30, 1999, the Landlord issued an 
estoppel…certifying that there was no Event of Default and that ‘[a]ll of the rent and 
other charges required to be paid by Tenant under the Lease have been duly and 
timely paid.’  The Second Amendment provides that Marriot could rely upon such an 
estoppel statement.9   

The Second Amendment provides, in pertinent part: 

Section  31.02  of  the  Lease  is  hereby  amended . . .  as  follows:"Landlord 
agrees . . .  to execute, acknowledge and deliver to Tenant . . .  a statement 
in writing (which may be relied upon by any Person) . . . (b) stating (i) whether 
or not an Event of Default . . .  shall have occurred . . . and (ii) whether or not, 
to the best knowledge of Landlord, Tenant is in Default in the performance of 
any covenant, agreement, obligation or condition contained in this Lease, and, if 
so, specifying, in detail, each such Default or Event of Default, and (c) setting 
forth  the amount of Accrued Unpaid Rent most recently certified by Tenant to 
Landlord and indicating whether or not Landlord is then disputing the amount of 
Accrued Unpaid Rent so certified by Tenant. . . . " 

“The Landlord's  estoppel certificate thus not only confirms that in 1999 the 
Landlord understood that there was no Event of Default and that Marriott had 
made all required payments, it also estops the City from now claiming that Marriott 
failed to make an interest payment in 1999.”   

Auditor Comment: The Marriott Marquis is disingenuous in maintaining that a City letter 
sent to the Marriott Marquis’ mortgage holders “estops the City from now claiming the 
Marriott failed to make an interest payment in 1999.”  This is nothing more than a 
confirmation letter issued for limited banking purposes and does not waive the City’s 
right to contest payments due it. The Marriott Marquis correctly cites section 31.02 of its 
lease regarding estoppel certificates, but omits the truly “pertinent” proviso that “such 
statement by Landlord shall not be nor be deemed to be a waiver by Landlord of its right 
to thereafter contest the amount of Accrued Unpaid Rent so certified by Tenant.” 

Marriott Marquis Response: “Finally, any claim for re-payment of the $1.8 million 
interest amount at issue is untimely and barred by the statute of limitations. Section 
213(2) of New York's Civil Practice Law and Rules provides for a six-year statute of 
limitations….”  
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Auditor Comment: While the Marriott Marquis is correct as a matter a law, it is not 
correct as a matter of principle. As detailed, the Marriott Marquis benefitted 
tremendously from doing business with the City—particularly from its amended lease 
terms. As detailed, the Marriott Marquis was allowed to amortize rent accrued from  July 
1, 1982, to September 30, 1998, in lieu of making current rent payments—forgoing the 
tax implications of debt forgiveness—and was also afforded a substantially reduced 
purchase price and interest rate. These amended terms benefitted the Marriott Marquis 
by at least $344.9 million ($173.1 million for reduced purchase price and $171.8 million 
for payments applied to Accrued Unpaid Rent in lieu of paying current rent). Therefore, 
as a matter of good faith, the Marriott Marquis should pay the City the $3.6 million that it 
is owed.  

The Marriott Marquis Failed to Document Reported Gross Receipts upon 
which Rent Was Based 

The Marriott Marquis failed to retain documentation to substantiate reported gross operating 
revenues upon which its payments to the City were largely based. As noted, the Marriott 
Marquis was required to make a fixed payment and/or a payment based on its gross operating 
revenue through December 31, 2007. Accordingly, the Marriott Marquis was required to 
annually submit to the City certified statements of gross operating revenue, and “keep and 
maintain…full and accurate books of accounts and records” to enable the City to confirm 
reported revenue and ensure that the City received all money due it. The lease also stipulated 
that such records be maintained for at least six years. However, the Marriott Marquis did not 
comply with this critical lease provision.  

In its certified statements of gross operating revenue for the lease year ending December 31, 
2007, Marriott Marquis reported room rental revenue of approximately $216.4 million. Because 
room rental revenue accounts for the majority of the Marriott Marquis’ reported gross operating 
revenue, we asked that the Marriott Marquis provide us with the source documentation to 
support this revenue. However, Marriott Marquis officials stated that due to “the massive 
volume” of records, its “archived files go as far back as January 2008 only”—the exact time that 
the Marriott Marquis’ payment to the City was no longer revenue-based.  

Two previous audits issued in 1990 and 1997 also cited the Marriott Marquis for failing to retain 
and produce critical records to substantiate reported revenues. For more than 20 years, the 
Marriott Marquis disregarded the records retention provision of its lease and thus rendered the 
City unable to verify the accuracy of the Marriott Marquis’ reported revenues and revenue-based 
payments for the entire lease term.  For the period October 1985 to December 2007 (i.e., the 
period for which the Marriott Marquis made revenue-based payments), the Marriott Marquis 
reported gross operating revenues totaling $4.4 billion and made payments to the City totaling 
$160.3 million. Because of the magnitude of the revenue and payments associated with this 
lease, the Marriott Marquis’ repeated failure to retain and produce critical records to substantiate 
reported revenues constitutes a significant breach of its lease.  
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Other Matters 

DCAS Did Not Adequately Monitor to Ensure Compliance with the Lease 

DCAS did not adequately monitor the lease to ensure the Marriott Marquis’ compliance. As the 
beneficiary of lease payments, DCAS had an inherent responsibility to monitor the Marriott 
Marquis and ensure that it complied with financial reporting and record-keeping and other terms 
of its lease. However, DCAS did not:   

 Follow up on significant audit findings. As noted, the Marriott Marquis was twice 
cited for failing to maintain source documentation to support reported revenues 
upon which the Marriott Marquis’ payments to the City were largely based. 
Despite these findings, DCAS did not conduct follow-up reviews or audits to 
ensure that the Marriott Marquis retained required records, accurately reported 
revenues, and paid the City all money due it. And the Marriott Marquis continued 
to circumvent its lease requirements, which limited the City’s ability to ascertain 
the accuracy of the Marriott Marquis’ reported revenues and revenue-based 
payments for the entire lease term.  

DCAS Response: “It  is  true,  in  the  case  of  the Marriott,  that  there has  
been  reliance  by DCAS  on the  work  of  public  accounting and  auditing  firms 
in  determining annual revenues.  DCAS is not aware nor does it have any 
reason to believe that there were any material misstatements in these 
documents. Therefore, DCAS has utilized them and assessed this lease to be of 
lower risk than others.” 

Auditor Comment: We do not understand how DCAS could assess the 
Marriott Marquis lease “to be of lower risk” and claim that it had no reason to 
audit the Marriott Marquis and question its reported revenues and payments 
to the City. As noted, for the period October 1985 to December 2007 (i.e., the 
period for which the Marriott Marquis made revenue-based payments), the 
Marriott Marquis reported gross operating revenues totaling $4.4 billion and 
made payments to the City totaling $160.3 million. Because of the magnitude 
of the revenue and payments associated with this lease and the Marriott 
Marquis’ repeated failure to retain and produce critical records to substantiate 
reported revenues, DCAS should have assessed the Marriott Marquis as a 
high risk and ensured that follow-up reviews or audits were conducted.  

 Certify the Marriott Marquis’ $112.8 million Deferred Base Rent calculation. 
Under the terms of the original lease, the Marriott Marquis was required only to 
make annual minimum rent payments and allowed to defer the balance until the 
sale or lease expiration date. These deferred balances accrued simple interest of 
10 percent per annum. Upon execution of the second amendment, ESDC—the 
nominal landlord—and the Marriott Marquis estimated that these deferred 
balances and interest, collectively referred to as Accrued Unpaid Rent, totaled 
$114.0 million. A preliminary repayment schedule (referred to as Schedule A-1) 
detailed Accrued Unpaid Rent principal and interest payments to be made to 
satisfy this amount. The amendment stipulated that the Marriott Marquis should 
“notify Landlord of the actual amount of Accrued Unpaid Rent owed by Tenant to 
Landlord as of the Amendment Date pursuant to the Original Lease and shall 
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deliver to Landlord a revised Schedule A-1 reflecting such actual amount.” As the 
beneficiary of these payments, DCAS should have independently verified the 
Marriott Marquis’ reported Accrued Unpaid Rent figure of $112.8 million and 
certified the revised Schedule A-1. However, DCAS did not do so.  
Consequently, we are not reasonably assured that this figure is correct.     

 Ensure that the Marriott Marquis Remitted All Payments to the City. As 
noted, the Marriott Marquis reported that it owed Accrued Unpaid Rent of $112.8 
million as of the amendment execution date. And in its revised Schedule A-1, the 
Marriott Marquis indicated that it made initial Accrued Unpaid Rent principal and 
interest payments of $20 and $1.9 million, respectively. Although the Marriott 
Marquis did not, in fact, make this interest payment of $1.9 million, DCAS 
certified that both the principal and interest payment were made. Consequently, 
the City lost interest revenue due it. 

DCAS Response: “It has been the mutual understanding of the Marriott, 
EDC and  DCAS, that  the interest  due in 1999 was negotiated to a lesser 
amount as part of this deal, and included  as a subset  of an initial payment of 
$28.97  million from  the Marriott  to the City.” 

Auditor Comment: This was the initial explanation offered to the audit team 
by all three parties—the Marriott Marquis, DCAS, and EDC. In its response, 
the Marriott Marquis now offers an alternate explanation as to how the $1.8 
million interest payment was satisfied. However, as previously detailed, this 
explanation is erroneous and contrary to its own 1998 certified financial 
statements.  

EDC Negotiated a Lease Amendment that Was Not in the 
City’s Best Interest  

EDC advised the City to execute a lease amendment that was not in the City’s best interests, in 
large part because it provided for vastly reduced purchase, rent, and interest payments. When 
evaluating lease terms and advising the City on real estate matters, EDC should exercise due 
care and diligence to determine and document whether terms are fair, equitable, and in the 
City’s best interests. EDC should then adequately and clearly disclose to the City the 
advantages and disadvantages of proposed terms. However, EDC did not perform appropriate 
quantitative analyses comparing purchase, rent, and interest revenue under original and 
amended lease terms or adequately disclose to the City all relevant issues.  Most notably, EDC 
did not disclose to the City that it would lose land sale and rent revenue as well as significant 
interest revenue.  

In 1998, the Marriott Marquis proposed to EDC that the lease terms be amended on the basis 
that the Marriott Marquis would immediately pay $20 million of the $112.8 million of Accrued 
Unpaid Rent that was not due until the sale or lease expiration date, i.e., July 1, 2057; pre-pay a 
$24 million loan that was not due until July 1, 2012; and transition into paying rent equivalent to 
taxes. In return, the Marriott Marquis proposed that the City allow the Marriott Marquis to be 
included in a Real Estate Investment Trust and permit an early purchase option, which would 
fully place the Marriott Marquis on the tax rolls. In response to this proposal, EDC advised the 
City that  
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“As detailed in the attached staff memorandum, the proposal would benefit the 
City by placing the hotel property on the tax rolls at a much earlier date. The 
hotel currently pays about $3 million annually in PILOT. It would pay $16 million 
in real estate taxes if on the tax rolls. In addition, Marriott has agreed to pay the 
City $20 million to satisfy deferred rent not otherwise due until 2057 and prepay a 
$24 million second mortgage loan. The funds could be applied to other economic 
development projects.” 

However, EDC did not perform appropriate quantitative analyses comparing purchase, rent, and 
interest revenue under original and amended lease terms to determine and document whether 
the amended terms were, in fact, beneficial to the City. Further, EDC did not adequately 
disclose to the City all relevant issues.  Most notably,   

 Purchase Option EDC did not disclose to the City that the amended lease 
provided for a vastly reduced premises purchase price and, thus, that the City 
would lose significant land sale revenue if and when the Marriott Marquis 
purchased the land. In fact, EDC erroneously advised the City that under both 
the original and amended lease terms, the Marriott Marquis could “exercise a 
purchase option for $1.” However, the original lease clearly states that the 
“purchase price for the Premises shall be the fair market value of the land.” And 
the amended lease provides for a purchase price that is the greater of: 
 

a) (Base Purchase Price of $25 million) + (Interest on Base 
Purchase Price) – (Sum of Discounted Base Rent Payments) or 

b) $19.9 million. 

In 1998, when EDC advised the City to amend the Marriott Marquis lease, 
Finance assessed the fair market value of the land to be $100 million. 
Consequently, EDC failed to advise the City that it would lose land sale revenue 
of $75 million (i.e., $100 million - $25 million). Further, the fair market value of the 
land has increased since that time and is now $193 million, representing a land 
sale revenue loss of $173.1 million (i.e., $193 million - $19.9 million).   

 Rent When comparing payments under the original and amended lease terms, 
EDC understated payments due under the original lease. EDC compared only 
the Marriott Marquis’ Lease Year ending September 30, 1997, minimum base 
rent payment of $3.5 million to an estimated amended lease payment of $16 
million. EDC did not disclose to the City all 1997 rent and interest revenue 
totaling $17.5 million composed of: minimum base rent of $3.5 million, Deferred 
Base Rent of $8.3 million, and Deferred Base Rent interest of $5.7 million. 
Further, EDC did not evidence the basis for its estimated amended lease 
payment of $16 million. The Marriott Marquis’ actual payments for the Lease 
Years ending December 31, 1999, and 2000 were only $10 million and $13.8 
million, respectively.  

More importantly, EDC did not adequately disclose to the City that the amended 
lease would result in the loss of significant rent revenue. As noted, the original 
lease required the Marriott Marquis to pay rent for each year of the 75-year lease 
term—a portion of which was payable within 120 days after the current lease 
year, i.e., the minimum base rent, and the balance of which, i.e., Deferred Base 
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Rent, was payable with interest upon the sale or lease expiration date. And the 
amended lease shortened the lease term and thus the rental payment period by 
40 years. Moreover, the amended lease allowed the Marriott Marquis to pay back 
Deferred Base Rent and interest accrued from July 1, 1982, to September 30, 
1998 (collectively referred to as Accrued Unpaid Rent under the amended lease) 
in lieu of paying current lease year rent. Nevertheless, EDC erroneously advised 
the City that the Marriott Marquis rent payments under the original and amended 
lease terms would be “approximately equal” for the period 1998 to 2007 and 
“somewhat greater” thereafter. Based on EDC’s representations, the City 
executed the lease amendment and, as a result, lost significant rent and interest 
revenue. For the period October 1, 1998, to December 31, 2007 (i.e., the actual 
payback period), we calculated rents payable under the original and amended 
lease terms and determined that the City lost rent revenue of nearly $171.8 
million.   

 Accrued Unpaid Rent Interest EDC did not disclose to the City that the Marriott 
Marquis would benefit from both a significant interest rate reduction—from 10 
percent simple interest per annum to 5.04 percent interest compounded 
semiannually—and term reduction of up to nearly 50 years. Under the original 
lease terms, Deferred Base Rent was payable with interest upon the sale or 
expiration date i.e., July 1, 2057. By allowing the Marriott Marquis to amortize 
Accrued Unpaid Rent in lieu of paying current rents, the Marriott Marquis was 
able to fully pay back Accrued Unpaid Rent by January 1, 2008. As a result, the 
Accrued Unpaid Rent interest term was reduced by up to nearly 50 years.  
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RECOMMENDATIONS 

The Marriott Marquis should:  

1. Immediately remit $3,643,468 to the City—the initial interest payment of 
$1,867,773 along with additional accumulated interest of $1,775,695 as of 
July 1, 2012. 

Marriott Marquis Response: “[T]he $1,867,773 interest payment due in 
January 1999 was timely paid and all findings and contentions to the contrary 
are incorrect….” 

Auditor Comment: As previously detailed, the Marriott Marquis did not remit 
its initial Accrued Unpaid Rent interest payment. Therefore, we reiterate that 
the Marriott Marquis should immediately remit $3,643,468 to the City—the 
initial interest payment of $1,867,773 along with additional accumulated 
interest of $1,775,695 as of July 1, 2012. 

With regard to the Marriott Marquis lease agreement, DCAS should: 

2. Ensure that the Marriott Marquis remits $3,643,468 to the City.  

DCAS Response: “Disagree. As explained above, neither DCAS, EDC, nor 
the Marriott can rationalize that these monies are due. Furthermore, even if 
DCAS believed otherwise, the attempt to collect the debt would either face 
significant legal challenges or the funds would be offset against future rent 
payments. We therefore respectfully decline this recommendation.” 

Auditor Comment: As previously detailed, the Marriott Marquis does indeed 
owe the City $3.6 million and these monies would not offset future payments. 
Therefore, DCAS should exercise its oversight responsibility and pursue 
collection as recommended.  

With regard to its lessees that pay revenue-based rents, DCAS should: 

 3. Conduct routine audits or other reviews to ensure that lessees retain 
required financial records, accurately report revenues, and pay the City all 
money due it.  

DCAS Response: “Not Applicable. DCAS currently utilizes a risk-based 
approach to target audits of individual leases. In this situation the Marriott rent 
is currently based upon the Real Estate Tax rather than its revenues. It is 
unlikely that this lease will be deemed a high risk item in the future.” 

Auditor Comment:  We are puzzled by DCAS’ refusal to acknowledge and 
implement this basic recommendation which aims to ensure that the City 
receives all money due it.  At our exit conference on November 15, 2012, we 
clarified to DCAS that this recommendation was aimed generally at its lease 
monitoring practices. Specifically, we informed DCAS that these 
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recommendations were not applicable to its lease monitoring efforts for the 
Marriott Marquis because its payments are no longer revenue-based. Rather, 
these recommendations were applicable to DCAS’ monitoring efforts for all 
leases in its portfolio with revenue-based lease terms. Therefore, we reiterate 
that, with regard to its lessees that pay revenue-based rents, DCAS should 
conduct routine audits or other reviews to ensure that lessees retain required 
financial records, accurately report revenues, and pay the City all money due 
it. This is especially critical given the City’s current fiscal state. 

4. Take appropriate enforcement action and follow up in a timely manner on 
lessees’ non-compliance. 

DCAS Response: “Not Applicable. Since the rent on the Marriott lease is 
based upon the value of Real Estate Taxes, this recommendation does not 
pertain to this lease. The DCAS Long Term Leasing Unit handles this function 
for other DCAS leases where such actions are warranted.” 

Auditor comment: We are puzzled by DCAS’ refusal to acknowledge and 
implement this basic recommendation which aims to ensure that lessees 
comply with and fulfill lease terms.  Again, at our exit conference, we clarified 
to DCAS that this recommendation was aimed generally at its lease 
monitoring practices. (See Auditor Comment for Recommendation # 3.) 
Therefore, we reiterate that, with regard to its lessees that pay revenue-
based rents, DCAS should take appropriate enforcement action and follow up 
in a timely manner on lessees’ non-compliance. 

When evaluating lease terms, EDC should: 

5. Exercise due care and diligence when evaluating lease terms to determine 
and document whether terms are fair, equitable, and in the City’s best 
interests. This should include, but not be limited to, conducting and retaining 
comparative quantitative analyses of the financial-related terms.   

EDC Response: “This recommendation has been NYCEDC's long-standing 
practice, even prior to this audit. 

“NYCEDC retains all official records based on industry best practices, which 
is at least 7 years. Considering this audit required documentation and 
institutional knowledge from 15 years ago, from employees no longer with the 
company, it would be difficult for any organization to identify and locate all 
requested and related documents.” 

Auditor Comment: EDC is charged with managing City properties and 
assets in order to generate revenue while creating jobs and new business 
opportunities. However, EDC lacks basic procedures to ensure that it acts 
with due care and diligence when evaluating lease terms and advising the 
City on real estate matters. This resulted in a Marriott Marquis lease that was 
not in the City’s bests interests because the City stands to lose at least 
$344.9 million in land sale and rent proceeds alone. Therefore, EDC should 
give the report’s findings and recommendations proper consideration and 
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reevaluate its leasing practices to ensure that it optimizes revenues 
generated from the substantial City assets entrusted it.  This is especially 
imperative given the City’s current fiscal state.  

EDC Response: “NYCEDC believes the Comptroller's analysis is flawed in 
that it fails to measure the overall beneficial economic impact on the Times 
Square area. NYCEDC's mission is to seek to maximize value taking into 
account anticipated community and economic development, relief and 
reduction of unemployment, growth in employment, and the development and 
retention of business.  We believe this is a more appropriate measure of the 
'City's best interests' than the Comptroller's staff used in their analysis and 
recommendations.  The Marriott Marquis served as a major catalyst for 
economic growth for the Times Square area and New York City overall.” 

Auditor Comment: EDC’s response only reinforces that it has a fundamental 
problem with its leasing practices when it asserts that we should take “into 
account anticipated community and economic development” when evaluating 
Marriott Marquis’ amended lease terms. While such benefits are significant 
and were relevant to and factored into initial lease terms negotiated in 1982, 
they are not applicable to the amended terms negotiated in 1998. In the early 
1980s, Times Square was a blighted area and the Marriott Marquis needed to 
be incentivized to develop a first-class hotel there. However, in 1998, when 
the Marriott Marquis proposed amending its lease, Times Square was a 
successfully redeveloped, burgeoning real-estate market. Consequently, it is 
incomprehensible that, in 1998, EDC would advise the City to amend the 
Marriott Marquis lease to afford it far more generous rent, interest, and 
purchase terms.       

6. Document the advantages and disadvantages of proposed terms. 

EDC Response: “This recommendation has been NYCEDC's long-standing 
practice, even prior to this Comptrollers’ audit. 

“NYCEDC retains all official records based on industry best practices, which 
is at least 7 years. Considering this audit required documentation and 
institutional knowledge from 15 years ago, from employees no longer with the 
company, it would be difficult for any organization to identify and locate all 
requested and related documents.” 

Auditor Comment:  See Auditor Comment for Recommendation # 5.  

7. Publicly disclose and discuss significant proposed lease amendments prior to 
approval and execution.  

EDC Response: “This recommendation has been NYCEDC's long-standing 
practice, even prior to this Comptrollers' audit. 

“Every real estate transaction NYCEDC enters into is documented and 
approved by a Real Estate Committee and the Board of Directors. The board 



Office of New York City Comptroller John C. Liu FK12-065A 19 

minutes of these meetings are public record and accessible to any interested 
party at the following weblink: http://www.nycedc.com/about-nycedc/financial-
public-documents.” 

Auditor Comment:  While EDC may publicly disclose its Board minutes on 
its website, this does not allow for the same level of public disclosure, 
discussion, and review afforded by publication of notice in the City Record 
and Public Hearings. Since the City Charter mandates this level of 
transparency and accountability for initial leases, the same safeguards should 
be afforded to amendments that substantially alter significant lease terms.   

EDC Response: “[T]he terms of the second amendment were fully disclosed 
and discussed with all parties to the transaction as documented by 
memorandum provided to the Comptrollers' Office.” 

Auditor Comment:  Contrary to EDC’s assertion, EDC did not fully and 
accurately document and disclose to the City the disadvantages of proposed 
terms. Most notably, when EDC advised the City to amend the Marriott 
Marquis lease in 1998, EDC failed to advise the City that it would lose land 
sale revenue of $75 million. EDC erroneously advised the City that under 
both the original and amended lease terms, the Marriott Marquis could 
“exercise a purchase option for $1,” when, in fact, the original lease provided 
for a purchase price equivalent to the fair market value of the land and the 
amended lease provided for a vastly reduced premises purchase price that 
was the greater of a formula-based payment or $19.9 million.  
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DETAILED SCOPE AND METHODOLOGY 

We conducted this performance audit in accordance with generally accepted government 
auditing standards. Those standards require that we plan and perform the audit to obtain 
sufficient, appropriate evidence to provide a reasonable basis for our findings and conclusions 
based on our audit objectives. We believe that the evidence obtained provides a reasonable 
basis for our findings and conclusions except for our inability to obtain sufficient, appropriate 
evidence to determine whether the Marriott Marquis accurately reported gross operating 
revenue for the period October 1, 2006, through December 31, 2007, and thus, whether the 
Marriott Marquis paid the City all revenue due it. This issue is more fully disclosed in the 
subsequent paragraphs. This audit was conducted in accordance with the audit responsibilities 
of the City Comptroller as set forth in Chapter 5, §93, of the New York City Charter. 

To determine whether the Marriott Marquis accurately reported revenue for the period October 
1, 2006, through December 31, 2007, we requested that the Marriott Marquis provide us source 
documentation substantiating reported gross operating revenues. Specifically, we requested 
that the Marriott Marquis substantiate reported room rental revenue of approximately $270 
million because this accounts for the majority of revenue. However, the Marriott Marquis did not 
maintain Hotel Folios given to guests upon check-out that detail all charges and Room and Tax 
Reports detailing guest arrival and departure dates and room rates. The Marriott Marquis was 
also cited for failing to maintain these critical records in two previous audits.   

Because the Marriott Marquis lacked detailed sales records, we intended to estimate revenues 
based on Marriott Marquis cash receipts for the period October 1, 2006, through December 31, 
2007.  Because credit card receipts account for the majority of the Marriott Marquis’ cash 
receipts, we requested third-party credit card processor reports detailing Marriott Marquis credit 
card terminal activity for rooms, catering, food and beverage, and other charges. We also 
requested Marriott Marquis’ monthly bank statements evidencing electronic fund transfer 
payments received from credit card processors. However, Marriott Marquis officials informed us 
that with regard to third-party credit card processor reports, “we can not [sic] get past activity 
from the years in question.”  Marriott Marquis officials also informed us credit card processors 
do not remit payments directly to the Marriott Marquis. Rather, these payments are made to a 
Marriott Hotel Group centralized processing center and then sent back to the Marriott Marquis 
net of expenses. Because we were not able to perform intended or alternative procedures, we 
were not able to determine whether the Marriott Marquis accurately reported gross operating 
revenue and paid the City all revenue due it.  

For the period January 1, 2008, through December 31, 2010, the Marriott Marquis made real 
estate tax-based payments. Therefore, we were able to verify Marriott Marquis’ payments for 
this period. 

The scope of this audit was October 1, 2006, through December 31, 2010. We conducted 
additional tests subsequent and prior to this period to evaluate current controls and to expand 
on the effects of certain audit findings.  

To identify and understand the Marriott Marquis’ and the City’s rights and responsibilities, we 
reviewed the terms of the original lease and three-party Agreement dated July 2, 1982, the first 
amendment dated September 30, 1986, and the second amendment dated January 29, 1999. 
We also interviewed DCAS, EDC, and OMB officials regarding their respective lease 
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administration roles and responsibilities. Additionally, we reviewed the prior New York State 
Office of the Auditor General Final Report on Financial Operations of the Marriott Marquis Hotel 
and Rent Payable by Times Square Hotel Company for Lease Years 1986-1988 (MM8A) issued 
on October 15, 1990, and the New York City Comptroller’s Audit Report on The Marriott Marquis 
Hotel’s Compliance with Its Lease Agreement October 1, 1990, to September 30, 1995 (FN97-
116A) issued on May 27, 1997.   

To obtain an understanding of the Marriott Marquis’ controls over and procedures for receiving, 
recording, and reporting revenue, we interviewed Marriott Marquis officials and reviewed the 
Marriott Marquis’: 

 Accounts Receivable, Cash Management, Catering Revenue, Food and 
Beverage Outlet Revenue, and Rooms Revenue Property Narratives; 

 Chart of Accounts;  
 Consolidated Profit and Loss Statements for 2006 and 2007; and  
 Certified Financial Statements for Fiscal Years 2006, 2007, and 2008.   

Although we could not verify the accuracy of payments for the period October 1, 2006, to 
December 31, 2007, we determined whether the Marriott Marquis properly calculated payments. 
For the period October 1, 2006, to December 31, 2007, the Marriott was required to pay the 
greatest of: 5 percent of gross operating revenues; 95 percent of the prior period payment; or 
$900,000. We calculated percentage payments based on gross operating revenues and prior 
period payments reported on Marriott Marquis Statements of Gross Operating Revenues and 
Excluded Revenues and Statements of Rent, determined applicable payments, and compared 
them to payments reported and made to EDC.  

For the period January 1, 2008, to December 31, 2010, the Marriott was required to make 
payments “as such payments would be due and payable if such payments were real property 
taxes assessed and levied against the Premises.” We calculated payments based on Finance’s 
assessed property values and applicable tax rates for each tax year ending June 30 and 
compared them to payments reported and made to EDC.  

We then reviewed EDC account ledgers and cash receipts journal entries detailing payment 
amounts and dates to determine whether the Marriott Marquis remitted payments within 
specified timeframes. Specifically, for revenue-based payments for the period October 1, 2006, 
to December 31, 2007, we determined whether estimated payments were submitted by July 1 
and December 31, and whether true-up payments were submitted within 120 days after each 
lease year-ending December 31. For real estate-based payments for the period January 1, 
2008, to December 31, 2010, we determined whether payments were submitted by January 1 
and July 1. 

To determine whether EDC transferred all Marriott Marquis payments to OMB, and in turn, 
whether OMB credited all Marriott Marquis payments to DCAS, we reviewed EDC’s bank 
account wire transfer notices, cash receipt journal entries, copies of check stubs, and DCAS 
Tenant Account Reconciliation and TAS Query Account History.  

To determine whether the Marriott Marquis complied with and fulfilled lease impositions terms, 
we reviewed applicable Marriott Marquis, Finance, and Department of Environmental Protection 
(DEP) billing and payment records. Specifically, we reviewed Finance’s NYCeFile Business and 
Excise Tax Payment Service to verify that the Marriot Marquis paid Hotel Room Occupancy 
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Taxes, and we reviewed Finance Quarterly Statement of Accounts to verify that the Marriott 
Marquis paid Business Improvement District Assessments and other taxes and fees.  

To determine whether the Marriott Marquis  paid its water and sewer charges due, we  compiled 
a list of Marriott Marquis water and sewer accounts by: identifying Marriott Marquis property 
addresses; inputting addresses into the Department of Buildings’ Buildings Information System 
to yield property borough, block, and lot numbers (BBLs); and inputting BBLs in DEP’s 
Customer Information System (CIS). For each account, we reviewed CIS Customer Bill Detail 
screens, which detail bill due dates as well as prior, current, and total charges due. We then 
reviewed CIS Accounts Receivable Transaction History screens to verify that the Marriott 
Marquis subsequently paid its water and sewer charges due. 

To determine whether the Marriott Marquis complied with and fulfilled lease insurance terms, we 
reviewed Marriott Marquis’ insurance policies, certificates, and schedules. We verified whether 
the Marriott Marquis maintained required coverage amounts and types of insurance, and named 
the City as an additional insured.  

To determine whether DCAS adequately monitored the Marriott Marquis’ performance and 
enforced lease terms in a timely manner, we interviewed DCAS officials, reviewed lease files, 
and requested prior audits and other financial or compliance reviews. We also obtained written 
confirmation of DCAS’ monitoring efforts of the Marriott Marquis’ compliance with fiscal, 
imposition, and insurance lease terms.  

We requested that EDC, DCAS, and OMB officials provide us any correspondence, 
memorandums, and analyses related to the second lease amendment dated January 29, 1999.   
We also independently reviewed, evaluated, and conducted comparative analyses of original 
and amended purchase, payment, interest, and other significant terms to determine whether 
amended terms were fair, equitable, and in the City’s best interests. Specifically, we estimated 
the original purchase price based on Finance property assessments and compared it to the 
amended purchase price that is based on the greater of: the base purchase price, plus interest, 
and less the sum of discounted base rent payments amount, or $19.9 million. Further, for the 
period October 1, 1998, to December 31, 2007, we calculated rents payable under the original 
and amended lease terms and quantified the difference.  
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Schedule of Accrued Unpaid Rent Interest Due the City

Calculation of Initial Accrued Unpaid Rent Interest Payment 

Accrued Unpaid 
Rent Principal 

Interest Period 
Number of 

Days 

Semi‐Annual 
Compound 
Interest Rate 

Initial Interest 
Payment Due From   To 

$112,721,116  10/01/98  01/28/99  120  5.04%  $1,867,773  

Calculation of Interest Accumulated on Initial Accrued Unpaid Rent Interest Payment Due the City 

Accrued Unpaid 
Rent Principal 

Interest Period  Number of 
Days 

Semi‐Annual 
Compound 
Interest Rate 

 Interest Payment 
Due From   To 

$1,867,773  01/29/99  07/01/99  153  5.04%  $39,460 

1,907,233  07/01/99  01/01/00  184  5.04%  48,457 

1,955,690  01/01/00  07/01/00  182  5.04%  49,148 

2,004,839  07/01/00  01/01/00  184  5.04%  50,937 

2,055,776  01/01/01  07/01/01  181  5.04%  51,380 

2,107,156  07/01/01  01/01/02  184  5.04%  53,537 

2,160,692  01/01/02  07/01/02  181  5.04%  54,002 

2,214,694  07/01/02  01/01/03  184  5.04%  56,269 

2,270,963  01/01/03  07/01/03  181  5.04%  56,758 

2,327,721  07/01/03  01/01/04  184  5.04%  59,141 

2,386,862  01/01/04  07/01/04  182  5.04%  59,820 

2,446,682  07/01/04  01/01/05  184  5.04%  61,993 

2,508,676  01/01/05  07/01/05  181  5.04%  62,699 

2,571,375  07/01/05  01/01/06  184  5.04%  65,331 

2,636,706  01/01/06  07/01/06  181  5.04%  65,899 

2,702,605  07/01/06  01/01/07  184  5.04%  68,665 

2,771,270  01/01/07  07/01/07  181  5.04%  69,262 

2,840,532  07/01/07  01/01/08  184  5.04%  72,170 

2,912,702  01/01/08  07/01/08  182  5.04%  72,999 

2,985,701  07/01/08  01/01/09  184  5.04%  75,651 

3,061,352  01/01/09  07/01/09  181  5.04%  76,512 

3,137,864  07/01/09  01/01/10  184  5.04%  79,724 

3,217,588  01/01/10  07/01/10  181  5.04%  80,417 

3,298,005  07/01/10  01/01/11  184  5.04%  83,793 

3,381,797  01/01/11  07/01/11  181  5.04%  84,521 

3,466,318  07/01/11  01/01/12  184  5.04%  88,069 

$3,554,387  01/01/12  07/01/12  182  5.04%  $89,081 

 Total Accrued Unpaid Rent Plus Interest Due the City as of July 1, 2012  $3,643,468 
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Summary of Adverse Effects of Lease Amendment 

Provision Original Lease Terms 

Lease Amendment  

Effective October 1, 1998 

Adverse Effect 

Purchase Price 

 
 

 Fair Market Value of the Land 

 
 
 

 The greater of: 

 
a) Base Purchase Price of $25  million + 

Interest –  Discounted  Payments), or 

 
b) $19.9 million  

 

 Loss on Property Sale: 

 
a.) In 1998, $75 million 
  

b.) Currently $173.1 million 

 

 

Base Rent 
 Required to make minimum payments and allowed 

to defer balances until lease expiration or purchase 
option is exercised. 

 Allowed to pay back deferred balances  in lieu of 
current year rent 

 

 Reduce Rental Income  

a.) Amortization of deferred rent balances resulted in a 
loss of $171.8 million  

 
b.) Shortened rental payment period by up to 40 years 
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Citywide Administrative 
Services 

Edna Wells Handy 

Commissioner 

1 Centre Street 

17th  Floor 

New York, NY 10007 

212 386-0201 tel 

212 669-8992 fax 

H. Tina Kim 
Deputy Comptroller for Audit 
Office of the Comptroller 
One Centre Street, Room 1100 
New York, NY 10007-2341 

December 14, 2012 

Re: Audit Report on the Compliance of 
the Marriott Marquis with Its City 
Lease Agreement (FK12-065A) 

Dear Ms. Kim: 

The Department of Citywide Administrative Services (DCAS) appreciates 
the opportunity to reply to the referenced Audit Report. For the reasons 
stated below, DCAS does not concur with the main conclusions of this 
Audit. 

The construction of the Marriott Marquis Hotel ("Marriott") in Times 
Square was one in a series of undertakings in the redevelopment and 
revitalization of the Times Square area. At that time, the Times Square area 
was facing significant challenges to appeal broadly to local and international 
tourists as well as to generate interest as a growing place of business and 
economic activity. The series of agreements that enabled this venture to 
proceed is unusual in complexity and the allocation of responsibilities. The 
initial agreements were executed in 1982, and the lease was renegotiated in 
1999. 

Indeed, this audit covered activities which occurred nearly 14 years ago, and 
it should come as no surprise that the principals who negotiated this 
transaction are no longer employed by the New York City Economic 
Development Corporation (EDC). Therefore these individuals are not 
available to address or clarify the audit concerns regarding the activities 
during that period. 

As discussed with the auditors, the renegotiation agreement allowed 
Marriott to apply prospective base rent payments to offset deferred rent 
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payable as well as retire the economic development grant debt — Urban 
Development Action Grant (IJDAG) — associated with this project. It has been the 
mutual understanding of the Marriott, EDC and DCAS, that the interest due in 1999 
was negotiated to a lesser amount as part of this deal, and included as a subset of an 
initial payment of 528.97 million from the Marriott to the City. The then Executive 
Vice President of EDC, in a memo dated March 17, 1999, stated that the total 
amount paid included "an additional 25% of what would have been payable for the 
lease year under a negotiated interpretation of the debt service deduction section of 
the original lease ($1,124,625)."(underlines added] 

However, the auditors maintain that this interest payment was not negotiated to a 
lesser amount nor included in the negotiated closing payment; instead they claim that 
the Marriott still owes the City $1.8 million plus interest since that time ($3.6 million 
in total). Indeed, it is DCAS' understanding that this obligation was satisfied as part 
of the closing of the deal. 

Furthermore, with respect to pursuing the amounts identified in the Audit, we must 
note that the statute of limitations for contract claims is generally limited to six (6) 
years, and as previously mentioned, that under the terms this agreement, Marriott 
was permitted to offset deferred rent and interest amounts from future base rent 
payments. Consequently, we must conclude a) that these monies are not owed, b) 
due to the lapse in time between 1999 and now, pursuing such an audit claim would 
disregard significant legal challenges, and c) under the terms of this agreement, any 
monies due would have already been offset against future rent payments, resulting in 
no net additional monies to the City. 

With respect to monitoring the Marriott lease agreement, we must point out that 
DCAS administers many City leases and allocates its audit resources on a risk-based 
approach. It is true, in the case of the Marriott, that there has been reliance by 
DCAS on the work of public accounting and auditing firms in determining annual 
revenues. DCAS is not aware nor does it have any reason to believe that there were 
any material misstatements in these documents. Therefore, DCAS has utilized them 
and assessed this lease to be of lower risk than others. 

Lastly, we should mention that the prior Audit of the Marriott Marquis (FN97-116A) 
by the City Comptroller dated May 27, 1997 did not report any deficiency in DCAS 
practices as they relate to this lease. DCAS' practices regarding Marriott have not 
changed since that time. Furthermore, it should also be noted that since 2008, the 
rent for the Marriott is based upon the property's Real Estate 'lax, rather than its 
revenues as reported by the auditors. 
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Following is the Department's response to each DCAS recommendation: 

Recommendations  

2. DCAS should ensure that the Marriott Marquis remits $3,643,468 to the City. 

Response 2: Disagree. As explained above, neither DCAS, EDC, nor the Marriott 
can rationalize that these monies are due. Furthermore, even if DCAS believed 
otherwise, the attempt to collect the debt would either face significant legal 
challenges or the funds would be offset against future rent payments. We therefore 
respectfully decline this recommendation. 

3. With respect to lessees that pay revenue based rents, DCAS should conduct routine 
audits or other reviews to ensure that lessees retain required financial records, 
accurately report revenues, and pay the City all money due it. 

Response 3: Not Applicable. DCAS currently utilizes a risk-based approach to 
target audits of individual leases. In this situation the Marriott rent is currently based 
upon the Real Estate Tax rather than its revenues. It is unlikely that this lease will be 
deemed a high risk item in the future. 

4. With respect to lessees that pay revenue based rents, DCAS should take appropriate 
enforcement action and follow-up in a timely manner on lessees' non-compliance. 

Response 4: Not Applicable. Since the rent on the Marriott lease is based upon the 
value of Real Estate Taxes, this recommendation does not pertain to this lease. The 
DCAS Long Term Leasing Unit handles this function for other DCAS leases where 
such actions are warranted. 

I trust this information is responsive to your inquiry. Please feel free to contact 
Christopher Lane, the Director of Internal Audit and Compliance, if you need 
anything further. Thank you. 

Sincerely, 

Edna Wells Handy 
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