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THE CITY OF NEW YORK 
OFFICE OF THE COMPTROLLER 

FINANCIAL AUDIT 
 

Audit Report on Pensioners of the New York 
City Employees’ Retirement System Working 

for the City after Retirement 
January 1, 2014, to December 31, 2014 

FN15-085A 
 

EXECUTIVE SUMMARY 

The objectives of this audit are: (1) to identify New York City (City) pensioners who may be 
reemployed by a City agency and simultaneously illegally collecting a pension from the New York 
City Employees’ Retirement System (NYCERS); and (2) to quantify the amount of any improper 
payments to such individuals who appear to be violators of the New York State (State) Retirement 
and Social Security Law (RSSL) §211 and §212 or New York City Charter §1117 during Calendar 
Year 2014. 

NYCERS provides retirement benefits to full-time employees who work for the various New York 
City agencies.  The reemployment of retired public employees in public service is governed by 
the RSSL.1  Specifically, under RSSL Article 7 §212, a service retiree (a person receiving 
retirement benefits rather than a disability retirement) who is under the age of 65 can be 
reemployed in New York public service subject to an annual $30,000 earning limitation.  This 
means that a NYCERS member who is not collecting a disability pension and is under age 65 
may collect his/her pension and work for the City or State so long as he/she does not earn in 
excess of $30,000 per year from a public service position.  If an under-65 service retiree earns in 
excess of $30,000 per year from a City or State public service position, the pension payments 
should be suspended unless the retiree has obtained a waiver under the RSSL.2 

Disability retirees are not subject to RSSL §211 and §212, but rather in New York City are subject 
to the New York City Charter §1117, which prohibits a retiree from earning more than $1,800 a 
year in New York public service unless the retiree’s disability pension is suspended during the 

1  RSSL §210 defines “public service” as the service of the State or any political division, including a special district, district corporation, 
school district, board of cooperative educational services or county vocational education and extension board, or the service of a 
public benefit corporation or public authority created by or pursuant to laws of the State of New York, or service of any agency or 
organization which contributes as a participating employer in a retirement system or pension plan administered by the State or any of 
its political subdivisions. 
 
2 The earnings limitation does not apply after the retiree reaches the age of 65. 
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time of such employment.  A retiree’s disability payments are included in the calculation of whether 
the $1,800 cap has been exceeded. 

Audit Finding and Conclusion 
Our audit found one NYCERS disability pensioner who appeared to have violated New York City 
Charter §1117.  This pensioner received $2,588 in post-retirement earnings for Calendar Year 
2014, which resulted in $4,364 potential pension overpayments to this pensioner.  The total 
amount of improper 2014 disability pension payments were calculated based on an analysis of when 
the reemployed pensioner reached the legal earnings limit of $1,800, and did not suspend pension 
payments during the applicable period of reemployment. 

In addition, the audit found that of the approximately 134,500 NYCERS pensioners whose birth 
dates are maintained in the City’s Pension Payroll Management System (PPMS), 53,910 were 
different from the birth dates contained in NYCERS’ records.  When we informed NYCERS 
officials of these birth date discrepancies, they stated that the majority of the discrepancies 
appeared to be the result of “dummy data” in PPMS.  They said that the correct birth dates 
appeared to be in NYCERS records and that where different dates appeared in PPMS, those 
dates were most likely incorrect.  This is of particular concern because inaccurate birth dates 
could affect any analysis that relied on PPMS to determine whether a pensioner may be in 
violation of RSSL §211 and §212.   

Audit Recommendations 
To address the non-compliance issue, we recommend that NYCERS: 

• Investigate the individual identified in this report as a potential double dipper; if the 
person is found in violation of State or City regulations, commence recoupment action 
for the relevant periods. 

• Send special reminders to service retirees under the age of 65 and disability retirees 
to detail their responsibilities regarding compliance with public service reemployment 
requirements.  

• Take appropriate action to insure that birth dates maintained in all databases are 
correct, including, if necessary, contacting the pensioners to determine the correct birth 
dates of the 53,910 identified in this report whose birthdays in NYCERS’ records are 
different from the information maintained in PPMS. 

Agency Response 
NYCERS officials generally disagreed with the findings and recommendations in the report.  In 
doing so, they cited criteria for disability pensioners’ earning limitations different than the criteria 
relied on by the audit.  NYCERS officials contend the criteria they cited is applicable to the one 
pensioner whose payments were questioned.  In addition, NYCERS officials maintained that the 
birth date inconsistencies identified in the audit would not affect the accuracy of NYCERS 
payments because they claimed that they rely on only correct data they maintain.  However, with 
regard to our second recommendation that NYCERS send a special notice of pertinent rules to it 
members, NYCERS stated that it does send such a special notice out and provided us with 
information detailing the steps that it had taken and will be taking to inform their members 
regarding the reemployment restrictions. 
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Auditor Response 
While NYCERS’ relies on a December 2005 memorandum from the New York City Law 
Department to support its interpretation of applicable pension law as it relates to the payments 
questioned in this audit, the Comptroller’s Office disagrees with the City Law Department’s 
analysis for the reasons set forth in the written opinions of the Comptroller’s Office of the General 
Counsel dated June 27, 2005 and April 5, 2006.  We urge NYCERS to reconsider its position and 
practice based on the analysis provided by the Comptroller’s Office of the General Counsel. 
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AUDIT REPORT 

Background 
NYCERS provides retirement benefits to full-time employees who work for the various New York 
City agencies.  The reemployment of retired public employees in public service is governed by 
the RSSL.  Specifically, under RSSL Article 7, §212, a service retiree (a person receiving 
retirement benefits rather than a disability pension) who is under the age of 65 can be reemployed 
in New York public service subject to an annual $30,000 earning limitation.  This means that a 
member of the NYCERS system who retires before the age of 65 who is not collecting a disability 
pension may collect his/her pension and work for the City or State, provided he/she does not earn 
more than $30,000 per year from such a public service position. 

If a retiree’s post-retirement earnings in a New York City or State public service position exceeds 
the annual earnings limitation, the retiree’s pension benefits should be suspended unless the 
retiree has obtained a waiver under RSSL §211.  For a service retiree to obtain a waiver, the 
prospective employer must submit a request to the appropriate authorizing agency, including a 
statement setting forth the reasons for the waiver application.  The application must show that the 
person’s skills are unique and that the hire would be in the best interests of the government 
service; further, the prospective employer must show that no other qualified people are readily 
available to perform the duties of the position to be filled.  Initial waivers and their renewal may 
be for periods of up to two years. 

New York State law grants the authority to issue waivers to the following seven agencies: 

• New York State Civil Service Commission (NYS) 

• Commissioner of Education (NYS) 

• Municipal Civil Service Commission of the City of New York (NYC) 

• Chancellor of the Department of Education (NYC) 

• Board of Higher Education (CUNY)  

• Chancellor of State University (SUNY)  

• Administrator of Courts (NYS-NYC)  
There are five New York City retirement systems that provide benefits for their agencies’ 
employees as well as for employees of other City agencies.  They are: 

• New York City Board of Education Retirement System (BERS) 

• New York City Employees’ Retirement System (NYCERS) 

• New York City Fire Department Pension Fund (FIRE) 

• New York City Police Department Pension Fund (POLICE) 

• New York City Teachers’ Retirement System (TRS)  

Disability retirees are not subject to RSSL §211 and §212.  However, disability retirees in New 
York City are subject to the New York City Charter §1117, which prohibits a retiree from earning 
more than $1,800 a year in New York public service unless the retiree’s disability pension is 
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suspended during the time of such employment.  A retiree’s disability payments are included in 
the calculation of whether the $1,800 cap has been exceeded. 

The New York City Administrative Code (Title 13, Chapter 1, §13-171) provides an exception for 
the reemployment of New York City disability retirees in New York public service.  These 
provisions (also known as “Disability Safeguards”) apply to disability retirees who have not served 
the minimum age for service retirement.  To be covered by Disability Safeguards, a retiree must 
meet the following conditions: (1) the retiree must undergo a medical examination; (2) the Board 
of Trustees (the Board) of the retirement system must agree with the medical board report and 
certification of the extent to which the retiree is able to work (the Board must then place the 
retiree’s name on a civil service list as a “preferred eligible”); and (3) the Board must reduce the 
retiree’s pension to an amount which, when added to the retiree’s salary, does not exceed the 
current maximum salary for the title next higher to that held by the person at retirement.   

After the minimum period for service retirement has been reached, disability retirees in New York 
City are subject to the New York City Charter §1117.  Waivers superseding this provision may not 
be granted.   

When a retired employee subject to RSSL §211-§212 does not obtain a waiver and collects a 
pension while earning in excess of $30,000 in a public service job or, similarly, when a disabled 
pensioner who is subject to New York City Charter §1117, receives pension payments and 
earnings from a public sector position in excess of $1,800, the retiree is said to be “double-
dipping.” 

Objectives 
The audit’s objectives are: (1) to identify those New York City pensioners who may be reemployed 
by a City agency and simultaneously illegally collecting a pension from the New York City 
Employees’ Retirement System; and (2) to quantify the amounts of any improper payments to 
such individuals who appear to be violators of RSSL §211 and §212 or New York City Charter 
§1117 during Calendar Year 2014. 

Scope and Methodology Statement  
We conducted this performance audit in accordance with generally accepted government auditing 
standards, with an exception for organizational independence as noted in the subsequent 
paragraph.  Those standards require that we plan and perform the audit to obtain sufficient, 
appropriate evidence to provide a reasonable basis for our findings and conclusions based on our 
audit objectives.  Although our audit did not include local government employees paid by systems 
other than those integrated with the City’s payroll system run by the Financial Information Services 
Agency (FISA), we believe that the evidence obtained provides a reasonable basis for our findings 
and conclusions based on our audit objectives.  This audit was conducted in accordance with the 
audit responsibilities of the City Comptroller as set forth in Chapter 5, §93, of the New York City 
Charter.  

In accordance with §13-103 of the New York City Administrative Code, the Comptroller is one of 
11 trustees of the Board of the New York City Employees’ Retirement System and is entitled to 
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cast one vote.3  The Comptroller sits on the Board through a representative.  Neither the 
Comptroller nor his representative on the Board were involved in the audit process. 

The audit’s scope period was Calendar Year 2014.  Please refer to the Detailed Scope and 
Methodology section at the end of this report for the specific audit procedures and detailed tests 
conducted during the course of this audit. 

Discussion of Audit Results 
The matters covered in this report were discussed with NYCERS during and at the conclusion of 
this audit.  A preliminary draft was submitted to NYCERS on February 22, 2016, and was 
discussed at an exit conference held on March 4, 2016.  We submitted a draft report to NYCERS, 
on March 17, 2016, with a request for written comments.  We received a written response from 
NYCERS officials on March 25, 2016.     

In their response, NYCERS officials generally disagreed with the findings and recommendations 
in the report.  In doing so, they cited criteria for disability pensioner’s earning limitations different 
that the criteria relied on by the audit.  NYCERS officials contend the criteria they cited is 
applicable to the one pensioner whose payments were questioned.  In addition, NYCERS officials 
maintained that the birth date inconsistencies identified in the audit would not affect the accuracy 
of NYCERS payments because they claimed that they rely on only correct data they maintain.  
However, with regard to our second recommendation that NYCERS send a special notice of 
pertinent rules to it members, NYCERS stated that it does send such a special notice out and 
provided us with information detailing the steps that it had taken and will be taking to inform their 
members regarding the reemployment restrictions.  

While NYCERS’ relies on a December 2005 memorandum from the New York City Law 
Department to support its interpretation of applicable pension law as it relates to the payments 
questioned in this audit, the Office of General Counsel of the Comptroller’s Office disagrees with 
the City Law Department’s analysis and issued written opinions to that effect in June 27, 2005 
and April 5, 2006, copies of which are attached in Appendix I.  We urge NYCERS to reconsider 
its position and practice based on the analysis provided by the Comptroller’s Counsel. 

NYCERS written response is attached as an addendum to this report. 

  

3 Members of the NYCERS Board include a representative of the Mayor, the Public Advocate, the Comptroller, and three employee 
representatives, who are each entitled to cast one vote.  In addition, the Board includes representatives of each of the five Borough 
Presidents who are entitled to cast one-fifth vote.  Thus, the total number of votes on any matter before the NYCERS Board will 
ordinarily be seven. 
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FINDINGS AND RECOMMENDATIONS 

Potential Overpayment of Pension Benefits 
Our audit found one NYCERS disability pensioner who appears to have violated NYC Charter 
§1117.  This pensioner received $2,588 in post-retirement earnings for Calendar Year 2014 which 
resulted in $4,364 of potential pension overpayments to this pensioner for that year.  This retiree 
worked for Hostos Community College as a Continuing Education Teacher in 2014 and at the 
same time collected 12 pension checks, totaling $17,457.4  Based in this information, we 
calculated the total amount of improper 2014 disability pension payments based on an analysis of 
when the reemployed pensioner reached the legal earnings limit of $1,800, and nonetheless did not 
have a suspension of pension payments during the applicable period of reemployment. 

Other Issue 

Inaccurate Pensioners Birth Dates Maintained in PPMS 

During our audit we found different birth dates in the City’s electronic Pension Payroll 
Management System (PPMS) for 53,910 of the approximately 134,500 NYCERS pensioners 
whose birth dates were also maintained in NYCERS’ records.  Of these 53,910 pensioners, 24 
were identified in PPMS as having been born in the 19th century, 52,889 were identified as having 
been born on January 1, 1901, and the remaining 997 were identified as having been born on 
some date other than the birth dates maintained in NYCERS’ system. 

When we informed NYCERS of the birth date discrepancies, a NYCERS official stated that the 
“FISA data” contained a significant amount of “unreasonable” dates.5  For the 52,000 pensioners 
who were identified as having been born on January 1, 1901, the NYCERS official stated that 
these dates appear to be “dummy data.”  However, the official represented that NYCERS was not 
able to “determine the source of FISA data or reasons that FISA contains these dates.” 

These inaccurate birth dates could affect any analysis that relied on PPMS to determine whether 
a pensioner may be in violation of RSSL §211 and §212.  This is of particular concern because it 
could potentially hinder appropriate monitoring of the propriety of pension payments.  As noted, 
the applicability of the RSSL changes when a pensioner reaches the age of 65 and so it is critical 
to have accurate information about pensioners’ ages.  Accordingly, NYCERS officials should 
ensure the pensioners’ information is accurately maintained. 

Recommendations 
NYCERS officials should: 

1. Investigate the individual identified in this report as potential double dippers; if the 
person is found in violation of State or City regulations, commence recoupment action 
for the relevant periods. 

4 The annuity portions of the pension payments, if any, are not covered by RSSL §211 and §212 or New York City Charter §1117 and 
therefore were excluded from the overpayments cited in this report. 
 
5 FISA was used to extract relevant data from PPMS. 
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Agency Response: “We have investigated the pensioner cited who was employed 
with the City of New York and determined that this retiree was retired under disability 
pursuant to §507a of the Retirement and Social Security Law (RSSL). This individual 
was not in violation, as the Personal Service Income Limitation was $29,000 for 
calendar year 2014 and the pensioner earned $2,588 in postretirement earnings. 
Regarding this pensioner, attached is a memo written by the New York City Law 
Department, dated December 9, 2005, which addresses income limitations for re-
employed pensioners that retired pursuant to §605, §507a, and §507c of the RSSL.” 
Auditors’ Comment: On June 27, 2005 and April 5, 2006, the Comptroller’s General 
Counsel’s Office issued opinions concerning NYCERS’ Personal Service Income 
policy (see Appendix I).  In the later opinion, the Comptroller’s Counsel specifically 
reviewed the Law Department’s opinion dated December 9, 2005.  In these opinions, 
General Counsel to the Comptroller supports the Comptroller’s view that §605, §507a, 
and §507c of the RSSL does not give NYCERS the authority to create an income 
limitation for disability pensioners that is contrary to the amount set by §1117 of the 
New York City Charter.   
The April 5, 2006 opinion of the Comptroller’s General Counsel sets forth the 
Comptroller’s Office analysis and conclusions as follows:  

The Law Department’s reliance in its December 9, 2005 opinion on 
RSSL §605, “Disability retirement,” to create an exception to Charter 
§1117 is unpersuasive.  Section 605 provides only that a criterion for 
eligibility for a disability pension from NYCERS and other non-
uniformed services’ public pension plans is that the member “is 
physically or mentally incapacitated for the performance of gainful 
employment…”  The Law Department opinion argues that this phrase 
allowed NYCERS to “set an amount of personal service income which 
a disability retiree could earn after retirement before being considered 
‘gainfully employed’ and, therefore, subject to pension suspension.”  
That RSSL §605 language, however, refers only to the member’s 
physical or mental condition; it does not in any way refer to allowing a 
plan to set a level of State or City employment income that a disability 
retiree would be permitted to earn without triggering Charter §1117.  
Indeed, there is no mention whatsoever in RSSL §605 (or in §§507-a 
or –c) of setting an earned income limitation for any purpose, let alone 
of creating an exception to Charter §1117.  Accordingly, there is also no 
support for the further statement in the Law Department’s December 9 
opinion that “the requirement of the later-enacted [RSSL] statutes 
supersede the $1,800 earnings cap of Charter §1117” for City disability 
retirees. 

2. Send special reminders to service retirees under the age of 65 and disability retirees 
to detail their responsibilities regarding compliance with public service reemployment 
requirements.  
Agency Response: “NYCERS sends a special notice regarding re-employment after 
retirement to our pensioners each year in September. 
NYCERS is committed to constant and consistent monitoring to avoid pension 
overpayments. As part of our ongoing procedures, NYCERS suspends the retirement 
allowance when the pensioner exceeds the earning limitations as set forth in §211 and 
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§212 of the RSSL, 13-171 of the NYC Administrative Code or§ 1117 of the NYC 
Charter.” 

3. Take appropriate action to insure that birth dates maintained in all databases are 
correct, including, if necessary, contacting the pensioners, to determine the correct 
birth dates of the 53,910 pensioners identified in this report whose birthdays in 
NYCERS’ records are different from the information maintained in PPMS. 
Agency Response: “Birthdates for NYCERS' retirees are not being currently loaded 
into PPMS, and NYCERS does not maintain, monitor or rely on birthdate data within 
PPMS. As a public pension plan, birthdates are critical to the administration of 
NYCERS' pension benefits. NYCERS maintains a strong system of internal controls 
to ensure the accuracy of birthdate data within its own internal file system, and relies 
on that file system to administer accurate benefits. Although a birthdate field does exist 
in PPMS, there is no process that uses the stored birthdate data for any purpose. The 
most likely source of any valid birthdate data within PPMS probably resulted from the 
original conversion of data upon NYCERS' adoption of PPMS as its payment system, 
over a decade ago. NYCERS' internal data, not PPMS, should be the source for any 
analysis requiring the use of birthdates for NYCERS' pensioners.”  
Auditors’ Comment: NYCERS response explained how the majority of discrepancies 
were created—by not uploading the retiree’s birth date to PPMS.  Even though 
NYCERS stated that it does not maintain, monitor or rely on birth date data within 
PPMS, we believe birth date is an important field in PPMS because any external 
analysis of any pensioners could rely on the data maintained in the PPMS.  Inaccurate 
birth dates could hinder any analysis that uses the birth date field as a criteria.   
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DETAILED SCOPE AND METHODOLOGY 

We conducted this performance audit in accordance with generally accepted government auditing 
standards except for organizational independence as noted in the subsequent paragraph.  Those 
standards require that we plan and perform the audit to obtain sufficient, appropriate evidence to 
provide a reasonable basis for our findings and conclusions based on our audit objectives.  
Although our audit did not include local government employees paid by systems other than those 
integrated with FISA, we believe that the evidence obtained provides a reasonable basis for our 
findings and conclusions based on our audit objectives.  This audit was conducted in accordance 
with the audit responsibilities of the City Comptroller as set forth in Chapter 5, §93, of the New 
York City Charter.  

In accordance with §13-103 of the New York City Administrative Code, the Comptroller is one of 
11 trustees of the Board of the New York City Employees’ Retirement System and is entitled to 
cast one of the board’s seven votes, (six votes can be cast by six of the members, including the 
Comptroller, while the remaining five members who represent each of the five Borough Presidents 
may each cast a one-fifth vote, which makes up the seventh possible vote on the Board).  The 
Comptroller sits on the Board through a representative.  Neither the Comptroller nor his 
representative on the Board were involved in the audit process. 

The scope period of this audit was Calendar Year 2014.  We met with NYCERS officials to obtain 
an understanding of their payment processes for individual pensioners.  To discover the extent to 
which retired City employees were improperly receiving pension payments from the retirement 
systems, we obtained the following information:  

• payments summary for active New York City pensioners from PPMS (the City’s pension 
payroll management system),6 

• member records from all five retirement systems,  

• City workers who received a W-2 wage statement, and 

• Waivers information from three of the seven authorized agencies: New York State Civil 
Service Commission, New York City Department of Citywide Administration, and City 
University of New York.7 

To determine the accuracy of the PPMS members’ information, we compared the members’ social 
security numbers and birth dates with the data provided from each retirement system.  We then 
eliminated the pensioners who were over or turned 65 in 2014 because the earning limitation 
does not apply after a retiree reaches the age of 65.  We identified 90,356 pensioners who were 
under age 65 during Calendar Year 2014 and received payments through PPMS. 

We matched the 90,356 New York City pensioners against a listing of all City workers who 
received a W-2 wage statement.8  This matching process identified 639 individuals who: 

6 The information was provided by FISA, which is the custodian of the City’s Payroll Management System and Pension Payroll 
Management System. 
 
7 According the Personnel Rules and Regulations of the City of New York, Department of Citywide Administration shall have all the 
powers and duties of the Municipal Civil Service Commission provided in the civil service law or in any other statute or local law.  
Board of Higher Education became CUNY’s Board of Trustees. 
 
8 A separate audit report has or will be issued for each of the five New York City retirement systems; the other four audits are FN15-
082A (TRS), FN15-083A (POLICE), FN15-084A (BERS), and FN15-086A (FIRE). 
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• collected NYCERS pensions during calendar year 2014, 

• were under age 65, and 

• are either service retirees who retired prior to January 1, 2014, and received more than 
$30,000 in wages during 2014, or disability retirees who received $1,800 in pension 
payments and wages from the City during 2014. 

We excluded the service retirees who had waivers that covered Calendar Year 2014 and then 
determined the reasons for the remaining individuals to receive a pension check and a payroll 
check concurrently.  Among the valid reasons are the following: some had pensions suspended 
at the appropriate times; and some were not actually reemployed by the City agencies during 
2014, but instead received lump-sum payments for accrued vacation, sick leave, or selected an 
early retirement program that provided subsequent cash payments in 2014.9  Although the match 
did not include local government employees paid by systems other than those integrated with 
FISA, we are presently conducting year 2014 matches of City pensioners (BERS, NYCERS, 
FIRE, POLICE, and TRS) against the State workers and City consultants receiving a 1099; the 
results of this match will be covered in separate reports (Audit # FN15-087A and FN15-088 
respectively). 

For the two individuals we identified who appeared to have violated the New York City Charter 
§1117 prohibition on reemployment, we: 

• obtained additional detailed information about their individual pension and payroll 
payments; 

• analyzed the timing and the types of payments received that were considered as earned 
income; 

• verified the amounts shown on the computer-match listing; and 

• contacted retirement system representatives, who assisted us in searching the 
pensioners’ files for waivers and other relevant information (if any). 

For the remaining pensioner who appeared to lack valid reasons for receiving both pension and 
payroll checks, we calculated the apparent pension overpayments based on our analyses of when 
the reemployed pensioner reached the legal earnings limitation of $30,000 for service retirees or 
$1,800 for disability pensioners.  The annuity portions of the pension payments, if any, are not 
covered by RSSL §211 and §212 and New York City Charter §1117, and therefore were excluded 
from the overpayments cited in this report.  

9 Information for payroll checks is limited to the City agencies that use the City’s Payroll Management System to process their payrolls. 
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