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To the Citizens of the City of New York

Ladies and Gentlemen:

In accordance with the Comptroller’s responsibilities contained in Chapter 5, 893, of the New York
City Charter, my office has audited the compliance of the Central Park Boathouse, LLC with its
license agreement.

We audit concessions such as this to ensure that private concerns under contract with the City
comply with the terms of their agreements, properly report revenue, and pay all fees due the City.

The results of this audit, which are presented in this report, have been discussed with officials from
the Department of Parks and Recreation and the Central Park Boathouse, LLC, and their comments
have been considered in preparing this report. Their complete written responses are attached to this
report.

| trust that this report contains information that is of interest to you. If you have any questions
concerning this report, please e-mail my audit bureau at audit@Comptroller.nyc.gov or telephone
my office at 212-669-3747.

Very truly yours,

b @ Thovppe )\

William C. Thompson, Jr.
WCT/fth
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The City of New York
Office of the Comptroller
Bureau of Financial Audit

Audit Report on the License Fees Due from
Central Park Boathouse, LLC, and Compliance with
Certain Provisions of Its License Agreement

FP05-128A

AUDIT REPORT IN BRIEF

The Department of Parks and Recreation (Parks) has a license agreement with the Central
Park Boathouse, LLC, (the Boathouse) to renovate, operate, and maintain the Boathouse
restaurant, café, catering facility, outdoor bar, snack bar, boat and bicycle rentals, a Park Activity
and Resource Center, and a shuttle service at the licensed premises in Central Park, for the
accommaodation, enjoyment, and convenience of the public.

This audit determined whether the Boathouse accurately reported its total gross receipts,
properly calculated the license fees due Parks, paid the license fees on a timely basis, and
complied with certain other non-revenue-related requirements of the license agreement.

Audit Findings and Conclusions

The Boathouse generally complied with the non-revenue requirements of the license
agreement. We verified that the Boathouse remitted a letter of credit to cover the security
deposit to Parks, paid all its utility bills, paid late fees assessed by Parks, operated a shuttle
service to and from the Boathouse, had the certificates of occupancy and incorporation on file,
provided 24-hour security, supplied 100 new rowboats and bicycles for rental, maintained
required insurance coverage, and named the City as an additional insured.

However, the Boathouse did not accurately report a total of $2,392,669 in gross receipts.
As a result, it owes Parks $381,070 in license fees, plus late charges. Specifically, that amount
includes:

e $412,012 in gross receipts from catering, film shoots, and bicycle-rental sales was
underreported by the Boathouse. Accordingly, the Boathouse owes $65,922 in
license fees, plus late charges. It should be noted that an additional $190,611 of
bicycle-rental sales may have been underreported based on non-projectable estimates.
These could result in an additional $30,498 in license fees, plus late charges.
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e $1,513,950 was improperly deducted from reported gross receipts. Accordingly, the
Boathouse owes $241,911 in additional fees, plus late charges.

e $255,302 for the value of employee meals and complimentary meals was not reported
in gross receipts. Accordingly, the Boathouse owes $40,798 in additional fees, plus
late charges.

e $185,988 in gross receipts was recorded on Boathouse records but not posted to the
monthly gross receipt report submitted to Parks. This includes $47,214 in catering
revenue that was unreported for three months in 2005 and $138,774 in revenue
between December 2001 and February 2002 and for the month of December 2003.
Accordingly, the Boathouse owes $28,372 in additional fees, plus late charges.

e $25417 from gift certificate sales that was not reported in gross receipts.
Accordingly, the Boathouse owes $4,067 in license fees plus late charges.

Further, the Boathouse lacks adequate controls over gondola-ride sales, and does not have
sufficient safeguards over password access to its computerized point-of-sale system.

Audit Recommendations

We made 36 recommendations, 22 to the Boathouse and 14 to Parks, concerning the
operation of the Boathouse and the oversight of this concession by Parks. Compliance with these
recommendations will ensure that Parks collects from the Boathouse all license fees that are due;
controls over the operations of the Boathouse are adequate to ensure that all gross receipts
collected by the Boathouse are reported to Parks; and the Boathouse deducts from gross receipts
only those amounts from items specified in the license agreement.
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INTRODUCTION

Background

On June 12, 2000, the Department of Parks and Recreation entered into a license
agreement with the Central Park Boathouse, LLC, to renovate, operate, and maintain the
Boathouse restaurant, café, catering facility, outdoor bar, snack bar, boat and bicycle rentals, a
Park Activity and Resource Center, and a shuttle service at the licensed premises in Central Park,
for the accommodation, enjoyment, and convenience of the public. The term of the agreement is
from March 1, 2001 to January 16, 2016.

The license agreement requires the Boathouse to pay Parks the greater of either a
minimum annual fee, or a percentage of its gross receipts, as noted in Table I, below.

Table |
License Fees Payable by the Boathouse to Parks
Percentage
of Gross
Period Minimum Fee Receipts
March 1, 2001 to February 28, 2004 $1,000,000 15%
March 1, 2004 to February 28, 2005 $1,100,000 16%
Transition Period
March 1, 2005 to June 30, 2005 $330,000 16%
July 1, 2005 to June 30, 2007 $1,100,000 16%
July 1, 2007 to June 30, 2010 $1,212,200 17%
July 1, 2010 to June 30, 2013 $1,337,060 17%
July 1, 2013 to June 30, 2015 $1,473,440 17%
July 1, 2015 to January 16, 2016 $1,473,440 17%

According to the license agreement, gross receipts consist of all revenue excluding
collected sales taxes and gratuities paid directly or indirectly to employees and staff in addition
to their regular salaries. The agreement also allows the licensee (provided that it does not obtain
any monetary or financial benefit) to exclude from gross receipts “pass-throughs” such as
entertainment or florists hired by a concession patron directly.

Additionally, the license agreement requires the Boathouse to spend a minimum of
$1,750,000 on capital improvements, post a $370,000 security deposit with Parks, maintain
certain types and amounts of insurance coverage, submit statements of gross receipts to Parks,
and pay all required taxes and utility charges related to the facility.

For the 2004 and 2005 operating years (March 1, 2003, through June 30, 2005) the
Boathouse reported a total of $29,882,088 in gross receipts and paid Parks $4,469,935 in fees.
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Objectives

Our audit objectives were to determine whether the Boathouse:

e Accurately reported its total gross receipts, properly calculated the license fees due
Parks, and paid the license fees on a timely basis; and

e Complied with certain other non-revenue-related requirements of the license
agreement.

Scope and Methodology

The audit covered the period January 1, 2004, through December 31, 2005. To achieve
our audit objectives, we reviewed the license agreement between Parks and the Boathouse and
examined the agreement’s requirements. We reviewed Parks correspondence, revenue reports,
and other relevant documents. We analyzed the Parks concessionaire ledger for the gross
receipts reported and paid to Parks, and determined whether payments were received on time.

To obtain an understanding of the Boathouse’s control procedures for recording gross
receipts, auditors interviewed management personnel. To determine if those controls were
functioning as prescribed by management, we conducted a walk-through and unannounced
observations of the Boathouse operations.

The Boathouse uses the GCS (Rpower) System for point-of-sale transactions for the
restaurant, fast food, bar sales, rowboat rentals and gondola-ride sales. The Comptroller’s Office
Information Technology unit evaluated the GCS (Rpower) System to determine its accuracy and
reliability. To assess the controls over restaurant, fast food, and bar sales, we made purchases at
various points-of-sale; dined at the restaurant on three separate occasions—Ilunch on August 9,
2005, Sunday brunch on August 14, 2005, and dinner on August 22, 2005; and purchased items
from the fast-food café on August 17 and 18, 2005, and September 1 and 10, 2005.

To assess the controls over rowboat rentals, we rented boats on August 9 and 18, 2005.
On each occasion the boat rental was for one hour, and a point-of-sale receipt was issued. To
determine the controls over gondola-ride sales, we purchased a gondola ride on August 14, 2005,
were given a point-of-sale receipt and then attempted to trace the receipt to the daily-close report.
Bicycle rentals are recorded using bicycle-rental lease agreements. To assess the controls over
bicycle rentals, we performed observations on September 1 and 10, 2005. The bicycle-rental
operation was observed from opening to closing and recorded the time of day each bicycle was
rented, the return time, and the type and number of bicycles rented. The results of our
observations was compared with the Boathouse’s bicycle-rental lease agreements. We also
rented two bicycles on August 18, 2005, and were given a handwritten receipt.

To determine the accuracy of reported gross receipts, we compared daily receipt totals
from the restaurant, fast food, bicycle and rowboat rentals, and gondola ride sales for August
2005 to the monthly profit-and-loss statements.

4 Office of New York City Comptroller William C. Thompson, Jr.




To determine whether the Boathouse accurately reported to Parks its gross receipts from
banquet contracts, we traced those reported gross receipts to Boathouse profit-and-loss
statements and subsidiary ledgers. We requested all banquet contracts and invoices from January
2004 through December 2005. All banquet contracts and invoices provided by the Boathouse
were reviewed, and charges were compared to the amounts recorded on the profit-and-loss
statements and subsidiary ledgers. The profit-and-loss statements listed 245 contracts for 2004
and 318 for 2005. We then traced the individual contract and invoice amounts to the general
ledger and sales journal.

To determine whether the deductions from gross receipts for gratuities were correct under
the terms of the license agreement, we traced the deducted amounts from the profit-and-loss
statements to Boathouse banquet contracts. To determine whether those amounts paid to
Boathouse staff through its payroll were actually gratuities, we reviewed the catering wait-staff
payroll records for 2004 and 2005, including the employee data sheets, payroll registers, and W-
2 forms. The amounts paid to catering wait staff on days when banquet events were held and the
banqguet contract included gratuities were compared to amounts paid to those same employees on
days when there was no event, or when the banquet contract for the event did not include
gratuities. We reviewed the payroll registers for two months in 2004 and two months in 2005 to
ascertain whether the gratuities paid were in addition to the staff’s regular salary.

To determine whether the Boathouse accurately reported its gross receipts from film
shoots held at the Boathouse, we reviewed film-shoot invoices and traced them to the profit-and-
loss statements. The statements listed eight film shoots for 2004 and nine film shoots for 2005.

We examined file documentation at Parks to confirm whether the Boathouse remitted to
Parks the required $370,000 security deposit. We reviewed Boathouse records to determine
whether the Boathouse complied with the insurance requirements of this agreement, paid all of
its utility bills, and has the certificates of occupancy and incorporation on file.

We determined whether the Boathouse contract was registered with the Comptroller’s
Office, as required by Chapter 14 of the City Charter. We determined whether license fee
payments were remitted on time, and whether late charges were assessed and paid. We also
tested the Boathouse’s compliance with certain other provisions of the contract, such as whether
it operated a Park Activity and Resource Center and a shuttle service to and from the Boathouse.
Finally, we determined whether the Boathouse provided 24-hour security, supplied 100 new
rowboats and bicycles for rent, and displayed a sign indicating hours of operations.

We did not assess whether the Boathouse renovated the restaurant, bathrooms, and
catering hall as required by the license agreement since a previous audit, Audit report #EW03-
136A (Audit Report on Department of Parks and Recreation Oversight of Capital Improvements
by Concessionaires), issued January 20, 2004, confirmed that this work was substantially
completed.

At the exit conference the Boathouse’s Certified Public Accountant and its controller
provided us with additional information related to our preliminary findings. We attempted to

5 Office of New York City Comptroller William C. Thompson, Jr.




follow up on the newly provided documentation but the Boathouse refused to respond to our
written requests for clarification.

This audit was conducted in accordance with generally accepted government auditing
standards (GAGAS) and included tests of the records and other auditing procedures considered
necessary. This audit was performed in accordance with the audit responsibilities of the
Comptroller, as set forth in Chapter 5, 893, of the New York City Charter.

Discussion of Audit Results

The matters covered in this report were discussed with Parks and Boathouse officials
during and at the conclusion of this audit. A preliminary draft report was sent to Parks and
Boathouse officials and was discussed at an exit conference held on October 17, 2006. On
January 2, 2007, we submitted a draft report to Parks and Boathouse officials with a request for
comments. We received written responses from Parks on January 12, 2007, and from the
Boathouse’s attorney, LePatner & Associates, on January 17, 2007.

In its response, Parks agreed with 27 of the 36 audit recommendations, partially agreed
with four recommendations, disagreed with one recommendation, and has forwarded to the
City’s Law Department issues concerning the four remaining recommendations. Parks officials
advised us that a Notice to Cure has been issued requiring the Boathouse to pay $113,854 in
additional fees and interest and has required the Boathouse to implement the report’s
recommendations.

Parks officials decided not to pursue the additional estimated fees of $30,498 from
underreported bike-rental sales for the two years that we identified, claiming that our estimate
was based on a “limited observation period.” Parks officials also did not agree with our
assessment of $31,359 for the value of complimentary meals that was not included in gross
receipts. Parks officials stated that they consider these meals as “a cost to the Boathouse to
conduct and promote its business.”

The four recommendations that are pending a decision from the City’s Law Department
concern the deduction from gross receipts of charges to customers of catered affairs to pay for
wait-staff gratuities. We questioned the propriety of the deduction from gross receipts because
these receipts were not used to pay gratuities, but instead to pay for the salaries of the wait-staff
and the maitre d’ and a commission to the catering sales managers. Payment of salaries and
commissions are not deductible from gross receipts under the terms of the license agreement and
its amendment. The total assessment concerning these four recommendations is $480,179.

In his response, the Boathouse’s attorney agreed that his client underreported gross
receipts to Parks concerning catering receipts and receipts from film shoots held on the property
and as a result owed additional license fees of $61,880. However, he disagreed with our largest
assessment that the deduction of $1,513,950 from gross receipts reported to Parks to pay for
wages to catering staff was improper and that the value of employee and complimentary meals
should not have been excluded from gross receipts reported to Parks.
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In his response, the Boathouse attorney attempted to obfuscate a number of valid
concerns raised by the auditors in this report by taking advantage of the most convenient,
unsupported interpretations of the terms of the license agreement and its amendment, and by
questioning widely accepted audit methodologies and practices.

Concerning the interpretation of the deduction of gratuities from gross receipts that were
charged and collected from customers of catered events, the attorney has misconstrued the terms
of the license agreement and its amendment. As previously stated, the Boathouse used the
receipts earned from gratuity charges to pay for salaries and other expenses. The terms of the
license agreement and its amendment clearly preclude deduction from gross receipts of money
distributed to employees as salary, in that it states “Licensee shall provide documentation
satisfactory to Parks that such gratuities were paid to employees and staff in addition to their
reqular salaries.” (Emphasis in original.) However, the Boathouse was unable to provide the
auditors with the required documentation to justify its contention that the deductions were used
to pay staff gratuities in addition to their regular salaries. In fact, contrary to Boathouse’s
contention, our own review indicated that Boathouse staff were not paid gratuities in addition to
their regular salaries; rather the gratuities were used to fund a portion of the promised hourly
salary rate.

Concerning the fact that the Boathouse did not report in its gross receipts $196,308, the
value of complimentary meals that were provided to customers in 2004 and 2005, the attorney
asserts “that such complimentary meals are not only common in the restaurant industry, but are
integral to the restaurant’s business development and financial growth, which, of course, only
serves to benefit Parks as well.” Although this practice may be common in the restaurant
industry the Boathouse presented no documentation to prove that the complimentary meals were,
in fact, provided to potential customers and ultimately contributed to the restaurant’s business
development and financial growth. Without the required documentation we cannot ascertain the
validity of the claim by the Boathouse’s attorney.

Concerning our observations and estimate of underreported bike-rental sales for the 2004
and 2005 operating years, the attorney questioned our audit methodology and audit protocol used
in reaching our conclusions. In fact, the methodology we used to determine underreported bike-
rental sales was prudent and an established auditing practice used by the New York State
Department of Taxation and Finance to project underreported sale taxes. Moreover, the
Boathouse has refused to establish any controls that would prevent further underreporting of
receipts to Parks, such as the installation of a point-of-sale terminal.

The specific comments raised by Parks and by Boathouse’s attorney are contained in the
relevant sections of this report. The full texts of their comments are included as addenda to this
report.
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FINDINGS AND RECOMMENDATIONS

The Boathouse generally complied with the non-revenue requirements of the license
agreement. We verified that the Boathouse remitted a letter of credit to cover the security
deposit to Parks, paid all its utility bills, paid late fees assessed by Parks, operated a shuttle
service to and from the Boathouse, had the certificates of occupancy and incorporation on file,
provided 24-hour security, supplied 100 new rowboats and bicycles for rental, maintained
required insurance coverage, and named the City as an additional insured.

However, the Boathouse did not accurately report a total of $2,392,669 in gross receipts.
As a result, it owes Parks $381,070 in license fees, plus late charges. Specifically, that amount
includes:

e $412,012 in gross receipts from catering, film shoots, and bicycle-rental sales that
was underreported by the Boathouse. Accordingly, the Boathouse owes $65,922 in
license fees, plus late charges. It should be noted that an additional $190,611 of
bicycle-rental sales may have been underreported based on non-projectable estimates.
These could result in an additional $30,498 in license fees, plus late charges.

e $1,513,950 that was improperly deducted from reported gross receipts. Accordingly,
the Boathouse owes $241,911 in additional fees, plus late charges.

e $255,302 for the value of employee meals and complimentary meals that was not
reported in gross receipts. Accordingly, the Boathouse owes $40,798 in additional
fees, plus late charges.

e $185,988 in gross receipts that was recorded on Boathouse records but not posted to
the monthly gross receipt report submitted to Parks. This includes $47,214 in catering
revenue that was unreported for three months in 2005 and $138,774 in revenue
between December 2001 and February 2002 and for the month of December 2003.
Accordingly, the Boathouse owes $28,372 in additional fees, plus late charges.

e $25417 from gift certificate sales that was not reported in gross receipts.
Accordingly, the Boathouse owes $4,067 in license fees plus late charges.

Further, the Boathouse lacks adequate controls over gondola-ride sales, and does not have
sufficient safeguards over password access to its computerized point-of-sale system.

These findings are discussed in detail in the following sections of this report.

$412,012 in Revenue Not Reported in Gross Receipts

The Boathouse underreported $412,012 in gross receipts from catering, film shoots, and
bicycle-rental sales. Of this amount, $400,344 was for underreported catering revenue, $10,598
was for underreported film-shoot revenue, and $1,070 was for underreported bicycle sale rentals.
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As a result of underreporting this revenue, the Boathouse owes Parks $65,922 in license fees,
plus late charges. We note that an additional $190,611 of bicycle-rental sales may have been
underreported based on non-projectable estimates. These could result in an additional $30,498 in
license fees.

Underreported Catering Revenue

The Boathouse underreported $400,344 in catering-event revenue for 2004 and 2005
because it failed to report 35 catered events, did not accurately report revenue from 11 events,
and did not include revenue from events that were canceled but for which patron deposits were
non-refundable. As a result, the Boathouse owes Parks $64,055 in license-fee payments, plus
interest and penalties. During this two year period the Boathouse reported 563 catered events at
its facility.

Of the 35 unreported events, we identified 13 in 2004 and 22 in 2005 for which the
Boathouse collected $302,964 in revenue that was not included in its profit-and-loss statements
and in the monthly report of gross receipts submitted to Parks. Consequently, the Boathouse
underpaid $48,474 in license fees. The Boathouse controller agreed that these events were not
reported. The Boathouse does not have adequate controls to ensure that each catered event
contract can be accounted for. Our review of the Boathouse files found that the contracts are not
sequentially numbered. Therefore, we were unable to determine whether all gross receipts from
catered events were reported to Parks.

Of the 11 catered events for which revenue was not accurately reported on profit-and-loss
statements and on the monthly report of gross receipts, revenue was understated for eight events
and overstated for three events. This resulted in a net underreporting of $26,762 in revenue.
Consequently, the Boathouse underpaid $4,282 in license fees.

Finally, the Boathouse collected $70,618 in deposits for one catered event in 2004 and
nine events in 2005 that were canceled, although this revenue was not included in Boathouse
gross receipts. Boathouse officials stated that revenue was not included in the gross receipts
because of the licensee’s practice of recognizing revenue only at the time an event is held.
However, according to the Boathouse contract with its patrons, deposits are non-refundable.
Therefore, the revenue should have been included in the profit-and-loss gross receipts and been
subject to the license fee. Consequently, the Boathouse underpaid $11,299 in license fees.

Recommendations
The Boathouse should:

1. Pay Parks license fees totaling $64,055, plus interest and penalties, for underreporting
catering event revenue.

2. Implement a system of internal controls to ensure that all events are accurately
reported, including reconciling its catered event spreadsheets to the catering receipts
and deposits.
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3. Use prenumbered contracts when booking catered events. This will improve controls
over each contract and will improve accountability over the catered events.

4. Include all payments when they are received from patrons in its monthly report of
gross receipts submitted to Parks. The Boathouse should not wait until the date of the
event to record revenue received.

Parks should:

5. Ensure that the Boathouse pays the City $64,055, plus interest and penalties, for
underreporting catering event revenue.

6. Ensure that the above business process recommendations are implemented.

Parks Response: In its response, Parks agreed with our assessment and stated that it
issued a Notice to Cure requiring the Boathouse to comply with the above
recommendations.

Boathouse Response: In his response, the Boathouse’s attorney stated:

“The Boathouse will agree to pay Parks license fees totaling $52,756,
which corresponds to the missed/underreported revenues the Boathouse
has confirmed are owed based upon its internal review of the audited
documents.

“The Boathouse has established internal controls via Excel spreadsheets
that cross-reference party contracts with posted revenues and deposits, and
which can then be reconciled to financial records of deposits and
receivables on a monthly basis.

“Contracts are being numbered via a new software program, Catermate.

“The Boathouse cannot in good faith include patron payments (deposits)
as part of its Gross Receipts submitted to Parks. Such practice would be
contrary to GAAP [Generally Accepted Accounting Principles] standards,
which provides under the accrual method of accounting, that revenues
should not be reported until goods and/or services are actually provided.
The Boathouse proposes to continue as it has such that all deposits are to
be recorded as liabilities and reconciled monthly. Then, in the month the
event occurs, the deposit will be re-classed as revenue in accordance with
GAAP.”

Auditor Comment: It is clearly the intent of the license agreement that the Boathouse
must recognize patron payments, including deposits, upon receipt. As previously stated,
the Boathouse accepted deposits for ten events that were subsequently canceled before the
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scheduled event dates. These deposits were not refunded and were never included in
gross receipts reported to Parks. The Boathouse response stating that the accrual method
of accounting precludes reporting of deposits as revenue until the “event occurs,” fails to
acknowledge that a deposit not refunded for a canceled event becomes revenue when the
event is canceled.

Underreported Film-Shoot Revenue

The Boathouse did not report $10,598 in revenue it obtained from 15 film shoots held in

2004 and 2005. As a result, the Boathouse underpaid its license fee by $1,696. Additionally,
invoices totaling $1,500 for three film shoots were not on file; however, the film shoots were
reported on the profit-and-loss statements.

Recommendations
The Boathouse should:

7. Pay Parks license fees totaling $1,696, plus interest and penalties, for underreporting
film-shoot revenue.

8. Issue sequentially numbered receipts for film shoots.

9. Reconcile its film-shoot invoices to the film-shoot receipts, deposits, profit-and-loss
statements, and the monthly report of gross receipts submitted to Parks.

Parks should:

10. Ensure that the Boathouse pays the City $1,696, plus interest and penalties, for
underreporting film-shoot revenue.

Parks Response: In its response, Parks agreed with our assessment and stated that it
issued a Notice to Cure requiring the Boathouse comply with the above
recommendations.

Boathouse Response: In his response, the Boathouse’s attorney stated:

“The Boathouse will agree to pay Parks license fees totaling $1,696,
which corresponds to the missed/underreported revenues Boathouse has
confirmed are owed based upon its internal review of the audited
documents.

“On a going forward basis, film shoots will be handled in the same manner
as a catered event, thus being subject to the same cross-referencing,
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reconciling and balancing with each month’s close as indicated above for
catered events.”

Underreported Bike-Rental Sales

The Boathouse underreported bike-rental fees totaling $1,070. As a result the Boathouse
owes Parks an additional $171 in license fees, plus late charges. The underreported amount is
based on unannounced observations conducted for two-days in September 2005.

The results of our unannounced visits cannot be projected for the purposes of calculating
additional license fees due Parks based upon underreported revenue. However, for illustrative
purposes we estimated that bike rentals could have been underreported by an additional
$190,611, and this could result in an additional $30,498 in license fees.

Our estimates are based on our unannounced observations for a two-day period in
September 2005, in which the Boathouse underreported its bike-rental sales and understated the
corresponding revenue by $1,070.' (See Table Il below.) Based on these observations, we
determined that approximately 39 percent of total bike-rental receipts collected were not
reported. Accordingly, we applied the underreported percentage of rental receipts to the
Boathouse’s reported bike-rental sales for 2004 ($139,621) and 2005 ($160,187), and estimated
that the total underreported bike-rental sales could have been $191,681. (The estimated
$191,681, less the actual underreported fees totaling $1,070, results in $190,611 of additional
revenue that we estimate could have been underreported.)

Table Il
Summary of Bike Rentals Reported vs. Observed
Total fees
Number | Number based on Total Underreporting
of bike of bike bike fees of bike revenue
Date of rentals rentals rentals | reported

observation | observed | reported | Difference | observed

September 1,

2005 86 54 32 $874 $541 $333
September 10,

2005 167 109 58 $1,851 $1,114 $737

Totals 253 163 90 $2,725 $1,655 $1,070

! We stationed two auditors near the bike-rental booth and in full view of the rentals and found on
September 1, 2005, (Thursday) that of the 86 bike rentals, 32 were not reported by the Boathouse. On
September 10, 2005, (Saturday) we performed another observation and found that of the 167 bike rentals,
58 were not reported by the Boathouse.
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The Boathouse lacks controls to ensure that all revenue generated from bike rentals is
reported in gross receipts. We therefore conducted unannounced observations to assess potential
revenue that may have been underreported due to the inadequate controls. The Boathouse rents
bikes to the public and charges patrons an hourly rental fee. Four types of bikes are rented:
cruisers at $9 for the first hour; 21-speed bikes at $15 for the first hour; tandem bikes (two-
seaters) at $20 for the first hour; and children’s bikes at $6 for the first hour. (For each type of
bike, there is a prorated charge for each additional half-hour.) The Boathouse has one employee
who handles all rentals and collects cash payments. The bike-rental kiosk uses a stand-alone
register that is not connected to the Boathouse point-of-sale system. Moreover, there is no
oversight of the bike attendant to ensure that the amount he collects daily is deposited and
properly recorded.

Recommendations
The Boathouse should:

11. Pay Parks license fees totaling $171, plus interest and penalties, for underreported
bicycle-rental sales.

12. Install a register that is linked to the point-of-sale system used for restaurant sales and
row boat rentals.

Parks should:

13. Ensure that the Boathouse pays the City $171, plus interest and penalties, for
underreporting bicycle-rental sales.

14. Ensure that the Boathouse bike-rental sales register is linked to the point-of-sale
system so that subsequent bike revenues may be accurately recorded and reported.

15. Follow up on the estimated $190,611 that may have been underreported and consider
whether additional revenues of $30,498 may be due.

Parks Response: In its response, Parks agreed with our assessment and stated that it
issued a Notice to Cure requiring the Boathouse pay an additional $174, inclusive of
interest charges to Parks. However, it further stated:

“Subject to the Boathouse’s full implementation of the required actions
noted . . . for recommendation 12, Parks will not pursue the collection of
this additional sum considering that this additional assessment is based on
a limited observation period.

“The audit observations . . . illustrate a serious deficiency in controlling
the collection and reporting of revenue for bicycle rentals. The Boathouse
must implement this recommendation (recommendation 12) to alleviate
the problem of underreporting. Boathouse officials believed that an
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internal audit program to randomly test the rental operation would provide
a better monitor to ensure that all revenue is recorded. This additional
action together with the point-of-sale link required under recommendation
12 should provide the necessary level of control over these ancillary
sources of income.”

Boathouse Response: In his response, the Boathouse’s attorney stated:

“Notwithstanding the nominal amount purported to be due, the method of
calculating such revenue and license fees is both unreasonable and
unreliable. First, the Auditor’s review of the Boathouse’s bicycle-rental
operations is solely based upon observations, without documentary
support, conducted on 2 isolated days during one month of an Audit
Period covering 2 years. The potential and likelihood for errors relating to
speculation, conjecture and lack of documentary support are
immeasurable.

“Based upon the Boathouse’s position on this issue, it is submitted that no
additional fees are due and owing to Parks for bicycle-rental sales.
Notwithstanding the recommendation in the Draft Report based on a two
day observation, the Boathouse does not believe the installation of a point-
of-sale terminal is likely to result in greater control of bike-rental sales.”

Auditor Comment: The methodology used in testing the accuracy of the reporting of the
bicycle-rental sales is sound and an established auditing practice. New York State
Department of Taxation and Finance auditors use this same methodology to project
underreported sale taxes. The State auditors’ project underreported sales based on sample
observations when testing the accuracy of reported sales. The State auditors have used
observations of one day’s sales to estimate an entity’s sales tax liability for as many as
four years. Moreover, in cases before the New York State Division of Tax Appeals,
Administrative Law Judges have upheld the use of this methodology to determine sales
tax liability when an entity’s sales records were insufficient to rely on.

The Boathouse response presents no explanation for the sales observed by our auditors
that were not reported in gross receipts to Parks. The Boathouse notes a lack of
“documentary support” without providing any books or records to dispute that the
receipts based on the transactions we observed were reported to Parks. Additionally, the
Boathouse fails to describe any controls that were in place to verify the accuracy of the
bicycle-rental sales that were reported to Parks. As previously noted, the cash register at
the bicycle-rental kiosk was not linked to the point-of-sale system. Moreover, the same
person is responsible for collecting, recording and reconciling the daily sales activity, a
clear violation of the basic tenet of sound internal controls. The duties of collecting,
recording and reconciling sales should be separate to ensure that all revenues are
collected, properly accounted for, recorded, and deposited in the bank.
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Our estimate of $190,611 in underreported bike-rental sales for 2004 and 2005 was
formulated using the same methodology used by the New York State Department of
Taxation and Finance for identifying unreported revenue. The Boathouse’s attorney failed
to provide any substantive evidence to support the claim in his response that the amount
we identified was based on “speculation and conjecture.” The Boathouse has refused to
establish any controls that would prevent further underreporting of receipts to Parks, such
as the installation of a point-of-sale terminal. The Boathouse’s assertion that they do “not
believe the installation of a point-of-sale terminal is likely to result in greater control of
bike-rental sales” is without merit given our observations and the lack of basic controls.
As the agency responsible for monitoring this concession, Parks must require the
Boathouse to take the necessary measures to ensure that all the income earned by the
Boathouse is accurately reported in gross receipts.

In its response, Parks notes that “Boathouse officials believed that an internal audit
program to randomly test the rental operation would provide a better monitor to ensure
that all revenue is recorded.” However, to date no internal audit program or random test
procedures have been implemented, identified, or even suggested by officials of the
Boathouse. As noted above, the Boathouse response accepts no suggestion for an
acceptable level of internal controls. Furthermore, we doubt the sincerity of the
Boathouse acknowledgement of the benefit of random tests of the rental operations. The
Boathouse was notified of our auditors’ bike rental observation results on February 22,
2006, well before the start of the 2006 bike rental season. Yet the Boathouse
acknowledged at the exit conference on October 17, 2006 that it did not perform its own
observations or other random testing of the bike rental operations during the 2006 season.

As stated in the response, the Boathouse still has not established adequate internal
controls over bike-rental sales. The methodology we used to determine unreported bike-
rental sales was prudent and is identical to that used by the New York State Department
of Taxation and Finance. In that regard, we believe that Parks should reconsider its
position and require the Boathouse to pay the $30,498 plus interest and penalties that we
identified. In addition, Parks must require the Boathouse to establish an adequate system
of internal controls over bike-rental sales to ensure that all sales are reported and all fees
are paid.

Improper Deductions from Gross Receipts Relating to Catered Affairs

For 2004 and 2005, the Boathouse improperly deducted $1,513,950 from its gross

receipts when calculating the monthly franchise fee due Parks. According to Boathouse
representatives, the deductions were used to pay gratuities to catering wait-staff and consisted of
a mandatory 11.5 percent charge to customers for gratuities, a charge for maitre d’ services, and
an additional staff fee for each catered affair. While the September 10, 2001 amendment to the
agreement permits gratuities to be deducted from gross receipts, our review of Boathouse records
indicated that those deductions were actually used to pay the salaries of the maitre d’, a
commission to the catering sales managers, and approximately 80 percent of the hourly wages of

Office of New York City Comptroller William C. Thompson, Jr.




the catering wait-staff. The license agreement clearly does not allow these types of expenses to
be deducted from the gross receipts. Thus, as a result of these improper deductions, the
Boathouse owes Parks additional license fees totaling $241,911, plus interest and penalties
($112,490 in 2004 and $129,421 in 2005).

The September 10, 2001 amendment requires that the “Licensee shall provide
documentation satisfactory to Parks that such gratuities were paid to employees and staff in
addition to their reqular salaries.” (Emphasis in original.) However, the Boathouse was unable
to provide the required documentation to justify its contention that the deductions were used to
pay staff gratuities. In fact, contrary to Boathouse’s contention, our own review indicated that
Boathouse staff were not paid gratuities.

The maitre d” and the sales managers are paid fixed weekly salaries, regardless of the
number of affairs held. The maitre d’s salary is funded from a $300-$350 charge that the
Boathouse assesses customers for catered affairs, and a portion of the sales managers’ salaries
are funded from 1.5 percent of catered-affair sales. Payroll records indicate that neither the
maitre d’ nor the sales managers is paid any gratuities.

As indicated by the following Boathouse documentation, payments to the catering wait-
staff were composed entirely of salary:

1) Employee data sheets (employment agreements), signed by the employee and a
Boathouse manager, stating the hourly salary for the job title. For example, the job title
of “Catering Waiter” lists the salary as $17 per hour. This is a fixed hourly rate, and the
employees do not receive gratuities in addition to the $17.

2) Payroll Registers showing two pay categories for catering wait-staff regular salary
and “party pay.” Regular salary is minimum wage. Party pay is the difference between
the employees’ hourly hire rate and the minimum wage. For example, a catering waiter in
2004 earned $17 per hour, consisting of a regular salary of $3.30 and party pay of $13.70
per hour. In 2005 and 2006, as the regular salary (minimum wage) increased to $3.85 and
$4.35, the party-pay rate decreased to $13.15 and $12.65. If indeed the party pay was a
gratuity payment, its amount should not decrease because the minimum wage increased.

3) Boathouse payroll records in 2004 and 2005 indicating that catering wait-staff were
paid $66,541 in party pay for working 4,915 hours on days when there was either no
catering event or there was an event at which no gratuities were collected from the
patron hosting the event. If indeed the party pay was a gratuity payment, it would not be
paid on days that there was no catering event or when no gratuities were collected.
Specifically, there were:

e 35 instances in which there was no record of an event held on the day
indicated;
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e 20 instances in which the event was not reported on the Boathouse profit-and-
loss statements (both the revenue and the gratuities charged for these events
were not reported to Parks as gross receipts);

e 15 instances in which the entire cost of the event was free-of-charge to the
patron and a gratuity was not collected;

e l4instances in which gratuities were not added to the invoice (a gratuity is
listed as a separate line item on the invoice); and

e 2 instances, on Thanksgiving Day in 2004 and 2005, in which the catering hall
was used to accommodate the overflow of patrons from the restaurant and a
total of 16 catering wait-staff were paid $17 per hour ($13.70 “party pay” plus
$3.30 minimum wage). This was not a catered event for which the Boathouse
charged gratuities.

4) Boathouse payroll records indicating that a waiter was paid $548 in party pay for one
week’s vacation. Obviously, if party pay was a gratuity payment, it would not have been
used for vacation pay.

The results of our review belie the Boathouse contention that the gratuities it collects
from customers for catered affairs should be deductible from gross receipts. In fact,
documentation clearly indicates that the Boathouse has established a pattern of using customer
gratuities to fund salaries for catering wait-staff, the maitre d’, and sales managers. Gratuities
charged to patrons are deductible only if such gratuities were paid to employees and staff in
addition to their regular salaries, which these gratuities clearly were not.

At the exit conference, the Boathouse stated that it was in compliance with the intent of
the contract since it distributed the gratuities collected to its catering wait-staff even though the
funds were paid as wages. However, the Boathouse could not offer any evidence to support its
position. In fact, the Boathouse agreed that on the W-2 forms for the catering wait-staff, it
records the total dollar amount of compensation as wages (box 1), not as tips (box 8). As stated
above, the contract requires that if gratuities are to be deductible from gross receipts, they have
to be paid in addition to regular salaries. Our analysis clearly shows that the $1.5 million that the
Boathouse deducted from gross receipts were used to pay the employees’ regular salaries and not
paid as additions to their regular salaries. Thus, the Boathouse’s practice does not comply with
the deductibility requirement in the September 10, 2001 amendment to the agreement.

Please note that from October 2001 to December 2003 and from January to June 2006,
the Boathouse deducted from its gross receipts an additional $1,503,620 for gratuities and
additional staff. Although these periods were beyond the scope of our audit, we are concerned
that these deductions have been used to pay the salaries of catering staff as reported above.
Therefore, Parks should determine whether these deductions were in fact legitimate gratuity
payments that could have been deducted from gross receipts. However, if Parks determines that
these deductions were actually used to pay salaries, it should compel the Boathouse to pay an
additional $228,853 in license fees, plus interest and penalties.
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Recommendations
The Boathouse should:

16. Pay Parks license fees totaling $241,911, plus interest and penalties, for improper
deductions from gross receipts.

17. Include all revenue received from its operations in its gross receipts without
deducting for gratuities used to fund salaries. Gratuities should only be deducted to
the extent that they are distributed to employees for services rendered for a specific
event and when the distribution is in addition to their regular salaries.
Commissions paid to sales managers should never be deducted from gross receipts.

Parks should:

18. Ensure that the Boathouse pays the City $241,911, plus interest and penalties, for
incorrectly deducting from gross receipts gratuities used to pay salaries and
commissions.

19. Determine whether $1,503,620 in deductions from Boathouse gross receipts from
October 2001 to December 2003 and from January to June 2006 were used to pay
salaries of its catering wait-staff. If so, Parks should collect from the Boathouse
$228,853 in additional license fees, plus interest and penalties.

Parks Response: In its response, Parks stated “Recommendations 16, 17, 18, and 19
cover alleged improper deductions from gross receipts by the Boathouse that were used
to pay employees’ regular salaries rather than as gratuities in addition to their regular
salaries. Parks will refer this issue to the City’s Law Department to obtain a legal opinion
on whether the Boathouse’s methodology to account for the gratuities it collects and then
deducts from gross receipts complies with the license agreement language that allows for
their exclusion from reportable sales. Parks will render a determination covering this
issue after the Law Department has replied. The total assessments concerning this
finding, $480,179 ($470,764 plus $9,415) is pending a final ruling.”

Boathouse Response: In his response, Boathouse’s attorney stated:

“It is customary practice in the restaurant and food service industry to
charge the customer a service charge/auto gratuity and then redistribute
the payments as wages to the catering and related service staff. Such
practice is consistent with the gratuity deduction permitted by in the
Amendment to the Lease Agreement.
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“The Boathouse submits that no fees are due relative to the gratuity issue
detailed above. It is the Boathouse’s position that it is in full compliance
with all Labor Law and License Agreement obligations as they relate to
the receipt, handling and recording of gratuities and their deductions from
the Gross Receipts.”

Auditor Comment: The assertion that the Boathouse gratuity deduction is consistent with
the amendment to the license agreement lacks any basis in fact or law. The lease
amendment allows gratuities to be deducted only when gratuities are paid in addition to
employees’ regular salaries. In fact Parks stated in a response to another audit report on a
similar license agreement that the “gratuity exclusion provision was never intended to
serve as a means for a licensee to write—off its payroll expense against reportable gross
revenue to the City.” 2

The Boathouse’s attorney states that the Boathouse is “in full compliance with all Labor
Law . .. obligations as they relate to the receipt, handling and recording of gratuities and
their deductions from the Gross Receipts.” In regards to our audit assessment, this is
irrelevant. The deductibility of gratuities from gross receipts in calculation of the license
fee due is based not on Labor Law but on the terms stipulated in the license agreement
and its amendment. As documented in our finding above, the terms of the license
agreement and amendment clearly preclude deduction from gross receipts of money
distributed to employees as salary.

Furthermore, the New York State Supreme Court (New York County) decision dated
August 26, 1996, (Index No. 407578/93) determined that banquet service charges
(including gratuity charges) in another City license agreement is not income to be
included in gross receipts in those instances in which 100 percent of the banquet service
charge is distributed to the banquet staff. The Court’s Order that was drafted by the
Corporation Counsel of the City of New York was filed October 10, 1996, and finalizes
this decision. As illustrated by our analysis, 100 percent of the banquet gratuities that was
collected was not distributed to banquet staff working the affair. ~ This is further
exemplified by the fact that during the peak season period the Boathouse uses the services
of a second maitre d’. The maitre d’ is paid a per shift fee of $250, yet the Boathouse
charges its patrons $350 for maitre d’ services. Obviously, 100 percent of this maitre d’
charge deducted from gross receipts is not 100 percent disbursed to the maitre d’.
Accordingly, the Boathouse is not adhering to the court’s criteria for gratuity
deductibility.

Finally, if the gratuities were 100 percent distributed to meet deductibility of the test
established by the court ruling, then the gratuity charges would be exempt from sales tax.
The Boathouse has been charging its patrons sales tax on the gratuity charges. Therefore,
the Boathouse has either been incorrectly charging New York State sales tax on the

2 Audit Report FL03-102A, Compliance of Crystal Ball Group, Inc., (Terrance on the Park) with Its
License Agreement and Its Payment of License Fees Due the City April 1, 1999-March 31, 2002,
Addendum Il, Page 4 of 6, issued February 26, 2004.
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gratuity amount or the gratuity is not deductible from gross receipts. We believe the
latter is true, and we accordingly assert that $480,179 in additional license fees and
interest is due Parks.

Value of Employee Meals and Complimentary Meals
Not Included in Gross Receipts

The Boathouse did not include in its gross receipts $58,994 for the value of meals
provided to its employees. As a result, the Boathouse underpaid Parks $9,439 in license fees,
plus late fees.

The Boathouse 2004 and 2005 payroll registers identified $58,994 in meals provided to
employees that employees were charged for in the form of a payroll deduction. As such, the
payroll deduction for these meals are required to be treated as revenue and be included in the
gross receipts.

Moreover, the Boathouse did not report in its gross receipts $196,308, the value of
complimentary meals that were provided to customers in 2004 and 2005. The value of those
meals was recorded on the Boathouse point-of-sale system. As a result of not reporting this
revenue, the Boathouse underpaid Parks $31,359 in licensee fees, plus late fees.

According to 82.1 (I) (iv) of the license agreement:

Gross Receipts shall include sales made for cash or credit, (credit sales shall be
included in gross receipts as of the date of the sale) regardless of whether the
sales are paid or uncollected. It being the distinct intention and agreement of the
parties that all sums due to be received by Licensee from all sources from the
operation of this License shall be included in Gross Receipts. (Emphasis added)

The Boathouse claims that such complimentary meals promote its business and increase
future sales by allowing patrons to sample its food before they either book a catered affair or
dine with a large party. While we recognize that the Boathouse is permitted to forgo charging
patrons or friends for meals, the agreement does not permit the Boathouse to similarly forgo
paying license fees. Further, the Boathouse procedures do not document to whom the
complimentary meals and drinks were given; therefore, we could not determine whether
prospective clients were in fact the recipients of these complimentary meals, as claimed.
Therefore, the value of complimentary meals must be included in the gross receipts reported to
Parks.

Based upon documentation provided at the exit conference, we requested explanations
for some of the larger complimentary meals and lost sales (deductions that ranged between $800
and $2,600 each) that were deducted from gross receipts reported to Parks. The Boathouse would
not provide us any further information. Without an acceptable explanation and supporting
documentation for these large deductions, we cannot assess their legitimacy and must disallow
the complimentary meal deductions from gross receipts.
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The documentation provided at the exit conference also showed that in many instances
entire restaurant sales were deemed complimentary and excluded from gross receipts. In those
cases, the Boathouse should pay either sales tax or compensating-use tax. Our review of sales tax
returns revealed that the Boathouse submits sales tax based on its gross receipts (using the same
dollar amount as reported to Parks for calculating the license fee); thus, the Boathouse does not
pay either tax on the complimentary meals provided to patrons or the meals provided to
employees. When the Boathouse purchases food and beverages it does so without paying sales
tax because it is with the intention that these provisions will be resold and at that point sales tax
will be charged. However, in the case of complimentary meals and employee meals, there is no
sales tax charged when the meals are given to either patrons or employees. The Boathouse has
the option to provide free meals but state tax law requires that compensating-use tax be paid on
the cost of the provisions used to provide free meals. Based on the Boathouse’s profit and loss
statements the cost of the food and drink provided as complimentary would have resulted in
$4,523 compensating-use taxes for 2004 and 2005. Additional compensating-use tax is due on
employee meals; however, we were unable to determine the cost of the provisions used to
provide employee meals. The Boathouse should use a reasonable method to determine the tax
due for employee meals under this contract.

We should also note that from October 2001 to December 2003 and from January to June
2006, the Boathouse did not report in its gross receipts $249,638. That amount was the value of
complimentary meals recorded on the Boathouse point-of-sale system. In addition, from January
to June 2006, the Boathouse did not include in its gross receipts $23,894 for meals that
employees were charged through a payroll deduction. Although these periods were beyond the
scope of our audit, we must point out that the value of complimentary and employee meals were
similarly not included in gross receipts, as cited above. Therefore, Parks should determine
whether the $273,532 should have been included in reported Boathouse gross receipts. If Parks
determines that the $273,532 should have been included in gross receipts, then it should compel
the Boathouse to pay an additional $42,428 in license fees. In addition, the Boathouse did not
pay compensatory-use tax on the $249,638 for complimentary meals. It is estimated that the tax
would be $5,608.

Recommendations

The Boathouse should:

20. Pay Parks license fees totaling $40,798, plus interest and penalties, for not reporting
the value of employee meals and complimentary meals.

21. Include the value of meals employees are charged for and complimentary meals in its
gross receipt reports to Parks.

22. Pay $4,523 in additional compensating use tax owed to New York State as well as
determine the compensating-use tax due for employee meals.
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Parks should:

23. Ensure that the Boathouse pays the City $40,798, plus interest and penalties, for not
reporting the value of employee meals and complimentary customer meals.

24. Determine whether $273,532, the value of complimentary and employee meals,
should have been included in gross receipts reported to Parks. If so, Parks should
collect from the Boathouse $42,428 in additional license fees, plus interest and
penalties. Parks should ensure that the Boathouse pay compensating use tax on the
cost of the provisions used to provide the complimentary meals and employee meals.

Parks Response: In its response, Parks stated:

“Parks agreed with the portion of recommendation 20 that requires the
Boathouse to report the value of meals provided to its employees and
which the employees were charged for in the form of a payroll deduction.
The Boathouse must pay $9,628 (inclusive of interest) under
recommendation 20, and another $3,899 (inclusive of interest) for
recommendation 24, representing the unreported amount of employee
meals.

“Parks does not agree with the portion of recommendations 20 through 24
that represents an assessment for unreported complimentary meals that we
consider to represent a cost to the Boathouse to conduct and promote its
business.”

Boathouse Response: The Boathouse attorney disagreed with the auditors’ findings that
the value of meals provided to its employees and the value of complimentary meals to
customers are required to be included in the total Gross Receipts.

The Boathouse attorney stated in regards to employee meals, “Providing employees with
meals is a standard practice throughout the restaurant and food service industry. Indeed,
applicable Labor Law provisions permit restaurants to charge employees a nominal
amount (up to $2.00 per meal in 2006), which can be offset against labor costs. . . .
Accordingly, the value of such meal is not deemed a sale in the normal course of
business, but rather, a reduction of labor costs, and thus, should not be included in Gross
Receipts. Meals provided as a courtesy to employees does not meet the defined criteria of
‘Gross Receipt’ under the terms of the License Agreement.”

In regards to complimentary meals, the attorney stated that “the Boathouse contends that
such complimentary meals are not only common in the restaurant industry, but are
integral to the restaurant’s business development and financial growth, which, of course,
only serves to benefit Parks as well. Likewise, it is common that such meals are typically
treated as a discounting of sales price.”
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The Boathouse’s attorney further stated that the Boathouse’s position is supported by an
Advisory Opinion of the New York State Commissioner of Finance, which notes that
when a restaurant provides a beverage in conjunction with the sale of a meal or a
beverage at no extra charge, the sales tax is to be computed on the actual amount paid by
the customer.

In regards to recommendations 20 through 22, the Boathouse’s attorney responded:

“The Boathouse disagrees with the Auditor’s assessment of fees for
employee meals and complimentary meals for the reasons discussed
herein.

“The Boathouse similarly disagrees with the Auditor’s position that
employee and complimentary meals should be included in the calculation
of Gross Receipts.

“Notwithstanding the inappropriate raising of the use tax issue in the Draft
Report, and with reservation of rights and objections thereto, the
Boathouse will confer with the J.H. Cohn Accounting and Consulting
Firm for an opinion regarding the propriety of any use tax that may be
applicable to the instant circumstance.”

Auditor Comment: We are pleased that Parks agrees with our findings pertaining to
including in gross receipts the value of meals the Boathouse provided and charged its
employees in the form of a payroll deduction. In the Boathouse response, its attorney calls
the charge for employee meals a reduction of payroll expense, but neglected to recognize
the fact that the employee is actually paying for the meal.

With regard to complimentary meals, we continue to maintain the value of the
complimentary meals should be included in gross receipts, especially due to the nature of
some of the undocumented complimentary meals. On numerous occasions the Boathouse
coded large dollar amounts as complimentary (between $800 and $2,600) without any
explanation. Without documentation to substantiate the purpose for the deduction, we
could not assess whether these deductions were truly for complimentary meals that would
foster the restaurant’s business development and financial growth, or simply a method to
avoid reporting gross receipts. As stated previously, the Boathouse would not provide us
with any additional information regarding these complimentary meals.

The complimentary meal amount deducted from gross receipts included deductions coded
both as lost sales and complimentary meals on the daily close reports. For example, the
daily close report for April 22, 2005, contained a deduction of $2,475, coded as
complimentary meals with the notation “open food.” The daily close report for June 20,
2005, contained another deduction for $2,601, coded as complimentary meals without a
notation. The daily close report for August 17, 2005, contained a deduction of $1,067,
coded as a lost sale with a notation of “bike rentals.” The last example is of particular
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concern since for this summer day there were no bike-rental sales recorded on the daily
closeout report to adjust. These are only three examples of what lead us to question the
merit of the entire deduction for complimentary meals, and how this deduction relates to
enhancing the business development and financial growth of the Boathouse.

The license agreement Article 1V 84.7 (c) allows “the Comptroller to make reasonable
projections of the amount of Gross Receipts which would have been disclosed had the
required statements been furnished or the required records be maintained, based upon
such extrinsic factors as the auditors deem appropriate in making such projections.” In
regards to complimentary meals, the documentation the Boathouse has refused to furnish
makes it reasonable for us to disallow the entire deduction and assess license fees due.
We therefore maintain that the Boathouse should pay license fees on the value of
complimentary meals and recommend that Parks reconsider its position on this matter.

Revenue Not Reported Accurately to Parks

The Boathouse underreported $47,214 in catering revenue for three months on its profit-
and-loss statement and its monthly report of gross receipts in 2005. The underreported revenue
was incorrectly reported for the months of February, May, and June 2005. These amounts were
not correctly transferred from the Boathouse computerized listing of catered events to the profit-
and-loss statement and the monthly report of gross receipt submitted to Parks. As a result, the
Boathouse understated gross receipts for those months and underpaid Parks a total of $7,554 in
license fees. The Boathouse controller agreed that Boathouse underreported catering revenue for
the three months, but claimed that this underpayment was more than offset by a $57,630 refund
given to another patron that was also not posted to the profit-and-loss statement. We did not
accept this as a compensating offset since the Boathouse could not provide adequate
documentation that it had provided a refund to a patron.

At our request, the Boathouse provided prior-period documentation addressing the above
issue. We identified similar errors for the three months between December 2001 and February
2002 and for the month of December 2003. During these periods, a total of $138,774 in revenue
that was reported on the profit-and-loss statement was not reported on the monthly report of
gross receipts that was submitted to Parks. As a result of these errors, the Boathouse owes Parks
an additional $20,818 in license fees, plus late fees.

At the exit conference, the Boathouse provided an explanation and documentation for a
$1,500 revenue discrepancy that had been identified for May 2005. The Boathouse claimed the
discrepancy resulted from a reversal of a discounted gift certificate sale that was incorrectly
reported as a catering food sale. Although we agree that a gift certificate sale should not have
been reflected as part of catering sales, we believe it should have been included in the monthly
gross receipts report to Parks as a gift certificate sale, which it was not. As a result of this
explanation, a larger issue was disclosed, namely that the Boathouse sells gift certificates and
does not include the sale in the gross receipt report until the gift certificate is redeemed, which
could be never. In fact, 28 of the 34 gift certificates sold in May 2005 had not been redeemed by
mid-October 2006, 17 months after they were issued. These gift certificates are no longer
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redeemable since according to Boathouse officials gift certificates are good for one year.
Therefore, the sale of the 28 gift certificates will never be included in gross receipts.

A further analysis of the Boathouse’s gift certificate schedule indicated a total of $25,417

outstanding gift certificates issued since January 20, 2005. Of these, $7,371 in gift certificates
were not redeemed within the one-year redemption period and are no longer valid. Although
these certificates generated revenue, under the current procedures, revenue associated with these
gift certificates will never be included in gross receipts. The contract requires the Boathouse to
include in gross receipts all sources of income realized from its operation of the licensed
premises. Based on this requirement, the revenue from gift certificate sales should have been
included when the gift certificates were sold.

Recommendations
The Boathouse should:

25. Pay Parks license fees totaling $28,372 plus interest and penalties for incorrectly
reporting revenue.

26. Ensure that the profit-and-loss statements and the monthly report of gross receipts
accurately report gross receipts.

27. Pay Parks license fees totaling $4,067 plus interest and penalties on the $25,417 in
gift certificate sales not previously reported.

28. Ensure that all revenue the Boathouse realized from its operation of the leased
premises such as gift certificate sales be included in gross receipts when the payment
is received.

Parks should:

29. Ensure that the Boathouse pays the City $28,372, plus interest and penalties, for
incorrectly reporting revenue and the $4,067 plus interest and penalties on the
$25,417 in gift certificate sales not previously reported.

30. Require the Boathouse to provide a list of outstanding gift certificates and ensure
that the Boathouse pays the City the license fees due on the unreported gift certificate
sales.

Parks Response: In its response, Parks agreed with our assessment and stated that it
issued a Notice to Cure requiring the Boathouse comply with the above
recommendations.
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Boathouse Response: In his response, the Boathouse’s attorney stated that the Boathouse
agrees that it misreported catering sales totaling $45,714. However, he did not agree that
gift certificate sales should be included in gross receipts and that a prior period year-end
adjustment totaling $138,774 by the outside accounting firm should be included in gross
receipts. Accordingly, the attorney’s response to the recommendations stated:

“The Boathouse will agree to pay Parks $7,428 in licensing fees, in
accordance with the terms of the License Agreement.

“The Boathouse has implemented procedures to ensure correct and
accurate profit-and-loss statements and monthly reports of Gross Receipts.
Proper steps will be taken to finalize the catering sales reconciliations
prior to any submission to Parks.

“Based on the foregoing, the Boathouse submits that revenue is not
generated by gift certificate sales, and thus, no licensing fees are due as a
result thereof.

“It should be noted that gift certificate sales are not the operation of a
leased premise as presented in the Draft Report, rather, in accordance with
GAAP, they are a liability maintained on the balance sheet and not a
revenue-generating item.”

Auditor Comment: The Boathouse’s refusal to include the cash received for gift
certificates in gross receipts is a violation of the license agreement. The license agreement
Article Il 82.1 (I) (iv) states that “Gross Receipts shall include sales made for cash or
credit, (credit sales shall be included in gross receipts as of the date of the sale) regardless
of whether the sales are paid or uncollected.” Furthermore, it should be noted that the
license agreement, not GAAP, defines what is included in gross receipts. Accordingly, we
are satisfied that Parks has issued a Notice to Cure for license fees due on the sale of gift
certificates in the amount assessed by the auditors.

In addition, the Boathouse was unable to provide any documentation in regards to an
alleged prior period adjustment totaling $138,774. The only information that is currently
available is that the Boathouse generated $138,774 more in revenue than was reported to
Parks. Therefore, the license fees should be paid on the $138,774 additional revenue as
indicated in the Parks Notice to Cure.

Poor Controls over Gondola-Ride Sales

The Boathouse has poor controls over its gondola-ride sales. As a result, not all revenue

from gondola-ride sales was included in the gross receipts.

The Boathouse operates a gondola ride on the lake adjacent to the Boathouse restaurant.

Patrons generally make an advance reservation that is recorded in the gondola reservation book.
On August 14, 2005, two auditors reserved a gondola ride. Prior to their ride, they observed two
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separate gondola rides. Afterwards, they went on the gondola ride for a half hour. At the
conclusion of their ride, the auditors paid the $30 fee and requested a receipt. They were given a
computerized receipt from the Boathouse point-of-sale system.

We then traced the August 14, 2005 gondola sales to the daily-close report and found
only two gondola rides had been reported for the entire day, despite the three rides that the
auditors had either observed or taken. We attempted to trace the entire month of August 2005
gondola-ride sales to the reservation book, but were told that the gondolier took the 2005
reservation book with him at the end of the season and could not find it. As a result, we were
unable to review the reservation book and reconcile it to the reported gondola sales.

The Boathouse does not have controls in place to ensure that all revenue generated from
gondola-ride sales are reported in the gross receipts. By allowing the gondolier to take official
records home, the licensee eliminated the checks and balances that were in place that could
ensure that all sales have been recorded and deposited.

Recommendations
The Boathouse should:

31. Ensure that there are adequate controls to ensure that all gondola-ride sales are
recorded and reconciled to the reservations made. This would include ensuring that
the reservation book remains at the Boathouse at all times.

32. Reconcile the reservation book to the daily gondola receipts detailed in the daily-
close reports to ensure that all gondola rides are accounted for.

Parks should:

33. Ensure that the Boathouse has adequate controls over its gondola-ride sales.

Parks Response: In its response, Parks agreed with our assessment and stated that it
issued a Notice to Cure requiring the Boathouse comply with the above
recommendations.

Boathouse Response: In his response, the Boathouse’s attorney stated: “The Boathouse
will take appropriate measures to properly secure the reservation book, and will establish
a written protocol governing the reservations, the recording and sales of the gondola
rides, and providing for the proper reconciliation of the reservation book to sales posted.
It is anticipated that such protocol will be in force prior to the start of the 2007 season.”
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Noncompliance with Miscellaneous Contract Provisions

The Boathouse did not adhere to certain contract provisions. Specifically, the Boathouse
did not operate a Park Activity and Resource Center and did not display a sign posting operating
days and hours. The only sign we observed that was posted in the front of the restaurant was the
menu that listed lunch, dinner, and brunch prices.

According to contract agreement Article 1X, Operations, 89.1 (g), the Boathouse must
“operate a Park Activity & Resource Center that will house information and materials pertaining
to Loeb Boathouse and Central Park as well as serve as an informal meeting space for groups
and organizations that frequently hold events in Central Park.” Further, 89.5 states that
“Licensee shall, at its sole cost and expense, print, frame, and prominently display in a place and
manner designated by Commissioner, the current approved schedule of operating days, hours,
fees and rates.”

Recommendations

34. The Boathouse should comply with the contract provisions that require it to operate a
Park Activity and Resource Center and display the operating days and hours.

35. Parks should ensure that the Boathouse complies with all contract provisions.

Parks Response: In its response, Parks stated that “the Boathouse already provides an
informal meeting area for groups and organizations and is in the process of implementing
a computerized information center about the Loeb Boathouse and Central Park.”
Boathouse Response: In his response, the Boathouse’s attorney stated: “The Boathouse
will continue, as it has in the past, to take all steps necessary to comply with the License
Agreement.”

Other Issues

Password Access to Point-of-Sale System Not Adequately Safequarded

Our Information Technology unit reviewed the Boathouse computerized point-of-sale
system and found that “the software package possesses adequate controls, if utilized properly, to
ensure complete, accurate, and reliable information as needed for the Boathouse Restaurant
operation.” However, the Boathouse needs to improve its password controls over access to the
point-of-sale system. Specifically, the Boathouse did not implement a procedure to change
employee passwords periodically; did not delete from its point-of-sale system password accounts
for inactive and terminated employees; and did not maintain a written policy for its employees to
protect the integrity of their passwords.
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Changing passwords periodically and deleting inactive password accounts are important

safeguards to prevent any unauthorized access.

Recommendation

36. The Boathouse should implement a procedure to periodically change employee
passwords and delete inactive user accounts from the system as well as maintain a
written policy for its employees to protect the integrity of their passwords.

Parks Response: In its response, Parks stated: “The Boathouse should implement the
procedures suggested in recommendation 36 to provide important safeguards to prevent
any unauthorized access.”

Boathouse Response: In his response, the Boathouse’s attorney stated: “The Boathouse
will investigate and research the current software and R-Power system with its
technology consultant to ensure that adequate account controls and safeguards are
established.”
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City of New York g:\e Ar;mla:nai
. entral Par

Parks & Recreation New York, New York 10021
Adrian Benepe Joantie G. Imohiosen
Cominissioner Assistant Commissioner

Revenug

(212) 360-3404

joanne.imohiosen@parks.nyc.gov

Janvary 12, 2007

BY FAX AND MAIL
Mr, John Graham
Deputy Comptroller

The Cily of New York
Office of the Comptroller
Executive Offices

1 Centre Street

New York, NY 10007

Re: Comptroller’s Draft Audit Report on Central Park Boathouse, LL.C
January 1, 2004 through December 31, 2005 FP05-128A, Dated January 2, 2007

Dear Mr. Graham:

This leticr represents the Parks Department's (“Parks™), response Lo the
recommendations contained in the subject draft audit report on Central Park Boathouse,
LLC (*“the Boathouse™).

Parks has issued the attached “Notice To Cure” (NTC) requiring the Boathouse to
pay $113,854 in additional fecs and interest, Recommendations 1, 7, 11, 20 (partial),
24, 25 and 27 and pay New York State compensating usc taxes assessed under
Recommendation 22. Also, the Boathouse is required to implement internal control,
record keeping and reporting Recommendations 2, 3, 4, 8, 9, 12, 21 (partial), 26, 28,
31, 32, and 36. The following recommendation numbers required that Parks ensure that
the Boathouse comply by paying the audit assessments and by implementing the noted
corrective action to be taken: Recommendations 5, 6, 10, 13, 14, 18, 23 (partial), 24
(partial), 29, 30, 33, 35, Parks’ issuance of the attached NTC covers these
recommendations.

Recommendations 16, 17, 18, and 19 cover alleged improper deductions from

gross receipls by the Boathouse that were used to pay employees’ regular salaries rather
than as gratuities in addition to their regular salaries. Parks will refer this issue o the
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City’s Law Dcpartment to obtain a legal opinion on whether the Boathouse's
methodology to account for the gratuities it collects and then deducts from gross receipts
complies with the license agreement language that allows for their exclusion from
reportable sales. Parks will render a determination covering this issue after the Law
Department has replied. The total assessments concerning this finding, $480,179
($470,764 plus $9,415) is pending a final ruling.

Recommendation 15 states that Parks should follow up on the estimated
$190,611 that may have been underreported and consider whether additional revenues of
$30,498 may be due. Considering that the additional assessment was only based on a
very limited observation period, and the requirement that the Boathouse fully implement
the controls cited under recommendation 12 of the audit, Parks will not pursue the
collection of this additional sum.

Recommendation 20 rcquired that the Boathouse pay Parks license fees totaling
$40,798, plus interest and penalties, for not reporting the value of employee meals and
complimentary meals. Recommendation 21 requires that the Boathouse include the
value of meals employces are charged for and complimentary meals in its gross receipt
reporls to Parks. Recommendation 23 states that Parks should ensure that the Boathouse
comply with recommendation 20, and Recommendation 24 asks Parks to determine
whether $273,532, the value of complimentary and employee meals, should have been
included in gross receipts reported to Parks. If so, Parks should collect $42,428 in
additional fees plus interest.

Parks agreed with the portion of recommendation 20 that requires the Boathouse
to report the value of meals provided to its employees and which the employces were
charged for the in the form of a payroll deduction. The Boathouse must pay $9,628
(inclusive of interest) under recommendation 20, and another $3,899 (inclusive of
interest) for recommendation 24, representing the unreported amount of employee meals.

Parks does not agree with the portion of recommendations 20 through 24 that
represents an assessment for unreported complimentary meals that we consider to
represent a cost to the Boathouse to conduct and promote its business.

The value of complimentary meals for the audit period only represents 0.6% of
the total gross receipts. In 2006 the Boathouse paid Parks $2.3 million in fees, ranking it
as the third highest paying Parks licensee. Only the baseball stadium parking operator for
Shea Stadium and Yankee Stadivm pays a higher amount. Also, the Boathouse pays
almost double the amount paid to Parks by Tavern On The Green, which annually grosses
over $35 million, Furthermore, the Boathouse’s annual fee payment to Parks 1s double
the $1.2 million in fees paid by the former concessionaire, T.A.M. Restaurant.
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Thesc comparative financial facts show that the Boathouse operation has bech a
luge success and it should not be penalized for the way in which it manages its
complimentary meal expenses that clearly serve to promote and grow the business.

Finally, Recommendation 34 stated that the Boathouse should comply with the
contract provisions that require it to operate a Park Activity and Resource Center and
display the operating days and hours. The Boathouse already provides an informal
meeting area for groups and organizations and is in the process of implementing a
computerized information center about the Loeb Boathouse and Central Park.

We wish to thank the Compiroller’s andit staff for their work and efforts in
performing this review.

Sincerely,

Gacoc b

Joanne Imohiosen

cc: Comm. Adrian Benepe
David Stark
Alessandro Olivieri
Frank D*Ercola
Francisco Carlos
Jeffrey Kay, Mayor's Office of Operations
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Adrian Benepe Joanne G. Imochiosen
Commissioner Assistant Commissioner

Revenue

(212) 360-3404
joanne.imohiosen@parks.nyc.gov

January 12, 2007

Mr. Dean Poll

President

Central Park Boathouse, LLC
700 Willis Avenue

Williston Park, NY 11596

Re: NOTICE TO CURE
Comptroller’s Draft Audit Report on Central Park Boathouse, L1.C
January 1, 2004 through Decemnber 31, 2005 FP05-128A, Dated January 2, 2007

Dear Mr. Poll:

This letter addresses the findings and recommendations contained in the subject
draft audit report on Central Park Boathouse, LLC (“the Boathouse™). Generally, the
Comptroller’s audit disclosed that the Boathouse complied with the non-revenue
requirements of its license agreement. However, the audit states that the Boathouse did
not accurately report a total of $2,392,669 in gross receipts and as a result, it owes the
City of New York Parks and Recreation (“Parks™) $381,070 in license fees, plus late
charges. The total amounts represent:

ADDITIONAL

UNDERREPORTED LICENSE

DESCRIPTION GR RECEIPT FEES QOWED

Underreported catering, film shoots, & higyete-rental sélas 412,012 565,922
improper deductions from gross recaipts £1,513,950 S241,911
Valua of emplayee & comp. meaals not reported in G.R. $255,302 £40,798
G.R. recarded on Boathouse regards but not repered to Parks $185,088 528,372
Gift Certificate sales not reported in gross receipta $25,417 $4.067
TOTALS $2,392 669 $381.070

In addition, based on the auditor’s findings, scope expansion and audit analysis, the
report asks Parks to evaluate and consider imposing additional assessments totaling
$301,779 plus interest, that is summarized on the attached Exhibit A.
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Furthermore, the audit found the Boathouse lacks adequate controls over gondola-
ride sales, and docs not have sufficient safeguards over password access to its
cormputerized point-of-sale system.

Specifically, the andit report requires that Crystal Ball should:

Recommendation 1. Pay Parks license fecs totaling $64,055, plus interest and
penalties, for underreporting catering event revenue.

The audit disclosed that for 2004 and 2003 the Boathouse failed to report
$302.964 in revenue covering 35 events, did not accurately report revenue for 11 events
resulting in net underreporting of income by $26,762, and did not include $70,618 of
revenue from events that were canceled but for which patron deposits were non-
refundable. As a result the Boathouse owes the following additional license fees plus
interest:

ADDITIONAL TOTAL

LICENSE FEES  [NTEREST AMOUNT DUE

35 Unreporied Events $48,474 %969 $£49,443
Mat undarreported revenue for 11 catered avants 54,282 586 %4368
Unreporied ron-refundabla depaosits for 10 canceled events 511,298 8228 §11,525
TOTALS ‘ 564,055 81,281 £65,336

The Boathouse officials disagreed with the last item covering the reporting of
non-refundable deposits however, Parks concurs with the total finding and requests that
the Boathouse pay the total amount of $65,336 which is part of the total assessment
summarized on the attached Exhibit A.

Recommendation 2. Implement a system of internal controls to ensure that all
events are accurately reported, including reconciling its catered event spreadsheets to the
catering receipts and deposits.

Recommendation 3. TJse prenumbered contracts when booking catered events.
This will improve controls over each contract and will improve accountability over the
catered events.

Recommendation 4. Include all payments when they are received from patrons
in its monthly report of gross receipts submitted to Parks. The Boathouse should not wait
until the date of the event to record revenue received.

The Boathouse should take the necessary action to implement internal control
recommendations 2 and 3, and irmmediately comply with recommendation 4 that requires
the prompt reporting of all patron revenue when received.
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Recommendation 7. The Boathouse should pay Parks fees totaling $1,696 plus
interest and penalties for underreporting film-shoot revenue.

The Boathouse did not report $10,598 in revenue it obtained from 15 film shoots
held in 2004 and 2005. As a result, the Boathouse underpaid its license fees by $1,690.
The Boathouse agreed with this finding and should pay the total amount of $1,730, that
includes $34 interest, and which is part of the total assessment summarized on the
attached Exhibit A.

Recommendation 8. The Boathouse should issue sequentially numbered receipts
for film shoots.

Recommendation 9. The Boathouse should reconeile its film-shoot invoices to
the film-shoot receipts, deposits, profit-and-loss staterments, and the monthly report of
gross receipts submitted to Parks.

The Boathouse should take the necessary action to implement internal control
recommendations & and 9,

Recommendation 11. The Boathouse should pay Parks license fees totaling
$171, plus interest and penalties, for underreported bicycle-rental sales.

The Boathouse underreported bike-rental fees totaling $1,070. As a result the
Boathouse owes Parks an additional $174, inclusive of interest charges that should be
paid as part of the total assessment summarized on the attached Exhibit A. Furthermore,
based on unannounced observations over a two-day period in September 2005, the
auditors determined that approximately 39 percent of the total bike-rental receipts
collected were not reported. By applying this percentage to the actual reported bike-
rental sales for 2004 and 2003, it was estimated that $190,611 of additional revenue could
have been underreported, which would have resuvited in an additional $30,498 in license
fees.

Subject to the Boathouse’s full implementation of the required actions noted
below for recommendation 12, Parks will not pursue the collection of this additional sum
considering that this additional assessment is based on a limited observation period (See
attached Exhibit A).

Recommendation 12. The Boathouse should install a register that is linked to the
point-of-sale system uscd for restavrant sales and rowboat rentals.
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The audit observations mentioned above in recommendation 11 illustrate a serious
deficiency in controtling the collection and reporting of revenue for bicycle rentals. The
Boathouse must implement this recommendation to alleviate the problem of
underreporting. Boathouse officials believed that an internal audit program to randomly
test the rerntal operation would provide a better monitor to ensure that all revenue 18
recorded. This additional action together with the point-of-sale link required under
recommendation 12 should provide the necessary level of control over these ancillary
sources of income.

Recommendation 16. The Boathouse should pay Parks license fees totaling
$241,911, plus interest and penalties, for improper deductions from gross receipts.

Recommendation 17. The Boathouse should include all revenue received from
its operations in its gross receipts without deducting for gratuities used to fund salaries.
Gratuitics should only be deducted to the extent that they are distributed to employees for
services rendered for a specific event and when the distribution is in addition to thetr
regular salaries. Commissions paid to sales managers should never be deducted from
ZTOSS recelipts.

The audit report claims that the Boathouse improperly deducted $1,513,950 from
its gross receipts that were used to pay gratuities to catering wait-staff, a charge for
maitre d’ services, and an additional staff fee for each catered affair. From their
examination of the Boathouse’s records, the auditors believe that those deductions were
actually used to pay the salaries of the maitre d’, a commission to the catering sales
managers, and approximately 80 percent of the hourly wages of the catering wait-staff.
The audit report concluded that the license agreement clearly does not allow these types
of expenses to be deducted from gross receipts and as a result, the Boathouse owes Parks
additional license fees totaling $241,911, plus interest and penalties.

To validate its gratuity deductions from gross receipts an amendment to the
Boathouse license agreement dated September 10, 2001 requires that the “Licensce shall
provide documentation satisfactory to Parks that such gratuities were paid to employees
and staff in addition to their regular salaries.” However, the report states that the
Boathouse was unable to provide the required documentation to justify its contention that
the deductions were used to pay staff gratuities. Furthermore, contrary to the
Boathouse’s contention, from the audit review the report indicated that the Boathouse
staff were not paid gratuities.

At the exit conference, the Boathouse officials argued that it was in compliance
with the intent of the contract since it distributed the gratuities collected to its catering
wait-staff even though the funds were paid as wages. However, the anditors assert that
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the Boathouse officials could not offer any evidence to support their position. The
auditors stressed that their analysis clearly shows that the $1.5 million that the Ecathouse
deducted from gross receipts were used to pay the employees’ regular salaries and not
paid as additions to their vegular salaries. The report ends this subject by declaring that
the Boathouse's practice does not comply with the deductibility requirement in the
September 10, 2001 amendment to the agreement.

Furthermore, from October 2001 to December 2003 and from January to June
2006, the Boathouse deducted from its gross receipts an additional $1,503,620 for
gratuities and additional staff. Although these periods were beyond the scope of the
audit, the audit report requests that Parks determine whether the deductions were in fact
legitimate gratuity payments that could have been deducted from gross receipts. If Parks
should determine that these deductions were actually used to pay salaries, it should
compel the Boathouse to pay an additional $228,853 in license fees, plus interest and
penalties.

Before Parks makes a determination on this audit finding we will refer the issue to
the City’s Law Department. We need to obtain a legal opinion on whether the
Boathouse’s methodology to account for the gratuities it collects and then deducts from
gross receipts complies with the license agreement language that allows for their
exclusion from reportable sales. Parks will notify the Boathouse as soon as a ruling is
rendered on this matter. The total amount of the pending audit assessments covering th1s
issue, inclusive of interest and penalties, $480,179, is listed on Exhibit A,

Recommendation 20. The Boathouse should pay Parks license fees totaling
$40,798, plus interest and penalties, for not reporting the value of employee meals and
complimentary meals.

The audit report disclosed that the Boathouse did not include in its gross receipts
$58,994 for the value of meals provided to its employees and for which the employees
were charged for in the form of a payroll deduction. As such, the payroll deduction for
these meals is required to be treated as revenue and must be included in the gross
rcceipts. As a result, the Boathouse underpaid Parks $9,439 in license fees. Parks agrees
with this part of the finding therefore, inclusive of interest the Boathouse owes a total of
$9,628 as shown on Exhibit A.

Also, the report states that the Boathouse did not report in its gross receipts
$196,308, the value of complimentary meals that were provided to customers in 2004 and
2005. As a result, the Boathouse underpaid Parks $31,359 in license fees, plus interest.
The report refers to Section 2.1 (1) (iv) of the license agreement that states, “ . .. [t being
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the distinct intention and agreement of the parties that all sums due to be received by
Licensee from all sources from the operation of this License shall be included in Gross

Receipts.

The Boathouse argued that such complimentary meals promote its business and
increase future sales by allowing patrons to sample its food before they either book a
catered affair or dine with a laree party. The auditor’s position is that the license
agreement does not permit the Boathouse to forego paying license fees.

Parks does not agree with this portion of recommendation 20 and considers the
value of complimentary rmeals to be a cost to the Boathouse to conduct and promaote
business. We will discuss this point in more detail in Parks’ response to the Comptroller.

In addition, the report noted that from October 2001 to December 2003 and from
January to June 2006, the Boathouse did not include in its gross receipts $249,638
representing the value of complimentary meals recorded on the Boathouse point-of-sale
system. Also, from January to June 2006, the Boathouse did not include in its gross
receipts $23,394 for meals that employees were charged through a payroll deduction. As
stated above, Parks agrees with the audit finding that the amount charged to employees
for meals and collected through payroll deductions should have been included in gross
sales. Therefore, the Boathouse owes an additional $3,823 plus $76 interest for a total of
$3,899 (see Exhibit A). The additional fees applicable to the value of complimentary
meals covering the October 2001 to December 2003, and January to June 2006 periods,
$38,605 ($39,377 inclusive of interest charge), will be discussed in Parks’ response to the
audit.

Recommendation 21. The Boathouse should include the value of meals
employees are charged for and complimentary meals in its gross receipts reports to Parks.

The Boathouse is required to report in its gross receipts reports to Parks all
payments for employees meals that is taken through payroll deductions. The subject of
complimentary meals will be discussed in Parks’ response to the Comptroller’s report.

Recommendation 22. The Boathouse should pay $4,523 in additional
compensating use tax owed to New York State as well as determine the compensating use
tax due for employee meals. :

The audit report indicated that state tax law requires that compensating use tax be
paid on the cost of the provisions used to provide free meals. Based on the Boathouse’s
profit and loss statements the cost of the food and drink provided as complimentary
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would have resulted in $4,523 compensating use taxes for 2004 and 2003. Also, the
compensating use taxes for complimentary meals relating to the periods from October
2001 to December 2003, and January to June 2006 calculated to an estimated $5,608.
The Boathouse should remit payments to New York State to resolve these balances and
submit evidence to Parks e.g. canceled check eic., to verify that the balances owed have
been cleared.

Recommendation 25, The Boathouse should pay Parks license fees totaling
$28,372 plus interest and penalties for incorrectly reporting revenue.

The auditors found that the Boathouse underreported $47,214 in catering revenue
for three months on its profit-and-loss statement and its monthly report of gross receipts
in 2005. As a result the Boathouse understated gross receipts for those months and
underpaid Parks a total of $7,554 in license fees. The Boathouse claimed that the
underpayment was more than offset by a $57,630 refund given to another patron that was
also not posted to the profit-and-loss statement. However, the audit team did not accept
this as a compensating offset since the Boathouse could not provide adequate
documentation that it had provided a refund to a patron.

Furthermore, the auditors identified similar errors for the three months between
December 2001 and February 2002 and for the month of December 2003. During this
period, $138,774 in revenue that was reported on the profit-and-loss statement was not
reported on the monthly report of gross receipts that was submitted to Parks. As a result
of these errors, the Boathouse owes Parks an additional $20,818 in license fees, plus late
fees.

The Boathouse should .pay the total amount of $28,939 that includes $567 of
interest, as part of the total payable amount on the attached Exhibit A.

Recommendation 26. The Boathouse should ensure that the profit-and-loss
statements and the monthly report of gross receipts accurately report gross receipts.

The Boathouse should implement the necessary accounting changes to ensure that
all catering revenue is captured and reflected on the profit-and-loss statements.

Recommendation 27. The Boathouse should pay Parks license fees totaling
$4,067 plus interest and penalties on the $25,417 in gift certificate sales not previously
reported,

Recommendation 28. The Boathouse should ensure that all revenue the
Boathouse realized from its operation of the leased premises such as gift certificate sales
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be included in gross receipts when the payment is received.

The audit report found that the Boathouse does not include the sale of gift
certificates in gross receipts reports until they are redeemed, which could be never. The
audit disclosed that 28 of the 34 gift certificates sold in May 2005 had not been redeemed
by mid-October 2006, 17 months after they were issued. These gift cerlificates are no
longer redeemable since according to Boathouse officials, gift certificates are good for
one year. Therefore, the sale of the 28 gift certificates will never be included in gross
receipts.

A further analysis of the Boathouse’s gift certificaie schedule indicated a total of
$25,417 in outstanding gift certificates issued since January 20, 2005. Of these, $7,371
in gift certificates were not redeemed within the one-year redemption period and are no
longer valid. Although these certificates generated revenue, under the current
procedures, revenue associated with these gift certificates will never be included in gross
receipts. The Boathouse’s contract requires it to include in gross receipts all sources of
income realized from its operation of the licensed premises. Based on this requirement,
the revenue [rom gift certificate sales should have been included when the gift certificates
were sold.

Parks agrees with the Comptroller’s finding and requires that the Boathouse pay
$4,067 plus $81 in interest for a total of $4,148 (see attached Exhibit A). Also, the
Boathouse should implement the necessary procedures to comply with recommendation
28. Gift certificate sales should be reported as a separate itemn on the Boathouse's gross
receipts statements that it submits to Parks. Furthermore the Boathouse should provide a
list of its outstanding gift certificates not covered by the audit finding and which have not
been reported on its gross receipts statements to Parks.

Recommendation 31. The Boathouse should ensure that there are adequate
controls to ensure that all gondola-ride sales are recorded and reconeiled to the
reservations made. This would include ensuring that the reservation book remains at the
Boathouse at all times.

Recommendation 32, The Boathouse should reconcile the reservation book to
the daily gondola receipts detailed in the close reports to ensure that all gondola rides are
accounted for. .

The audit report found that the Boathouse does not have adequate controls in
place to ensure that all revenue generated from gondola-ride sales are reported in the
gross receipts. The auditors were unable to trace gondola-ride sales to the reservation
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book and reconcile it to the reported gondola sales for the audit test period of August
2005, The auditors were told that the gondolier had taken the 2005 reservation book

with him at the end of the season and could not find it. By allowing the gondolier to take
official records horne, the Boathouse eliminated the checks and balances that were in
place that could ensure that all sales have been recorded and deposited.

The Boathouse should implement internal control procedures to comply with
recommendations 31 and 32, especially in ensuring that the reservation book remains at
the Boathouse at all times.

Recommendation 34. The Boathouse should comply with the contract
provisions that require it to operate a Park Activity and Resource Center and display the
operating days and hours. ‘

The audit report claims that the Boathouse did not operate a Park Activity and
Resource Center and did not display a sign posting operating days and hours. In Parks’
response to the audit we will point out that the Boathouse does provide an informal
meeting area for groups e.g. birdwatchers, and organizations and is working on the
implementation of a computerized information center pertaining to the Loeb Boathouse
and Central Park.

Recommendation 36. The Boathouse should implement a procedure to
periodically change employee passwords and delete inactive user accounts from the
system as wel] as maintain a written policy for its employees to protect the integrity of
their passwords.

The aunditors Information Techneology unit reviewed the Boathouse’s
computerized point-of-sale system and recommended that password controls over access
to the point-of-sale system be improved. The Boathouse should implement the
procedures suggested in recommendation 36 to provide important safeguards to prevent
any unauthorized access.

In summary, the Boathouse should remit a check to Parks within twenty (20) days
from the date of this letter for $113,854, representing the avdit assessment amounts and
interest discussed above, and which are summarized on the attached Exhibit A. Also, the
Boathouse should pay $4,523 and $5,608 of compensating use tax to New York State.
Parks will inform the Boathouse of the determination concerning recommendations 16
and 19 covering gratuity deductions from gross receipts after we have conferred with the
City’s Law Department on this matter. By copy of this letter to Frank D'Ercola, Parks’
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Deputy Chief Fiscal Officer, I am requesting that he schedule an internal audit follow-up
review of the Boathouse's operation in six (0) months, to ensure compllance with the
Comptrollcr s recommendations as covered in this Notice to Cure.

Finally, we wish to thank the Boathouse for its cooperation during the andit
review and anticipate your prompt action and payment regarding the above
recommendations.

Sincerely,

Frvmue Guador”

Joanne Imohiasen

ce: R. Lieberman
A. Olivieri
D. Stark
F. D’Ercola
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LEPATNER & ASSOCIATES

‘BARRY B. LEPATNER:
blepatnst@lepatner.com

January 17, 2007
‘BY HAND

Mr. John Graham
Deputy Comptroller

The City of New York

Office of the Comptroller, Executive Offices
1 Centre Street :
-New York, New York 1000‘7-2341

Dear Mr, Graham:

As you may be aware, this firm represents the Central Park Boathouse (the “Boathouse”). We
have consulted extensively with our client and have conducted a detailed review of all relevant
" information in order to provide a complete response 1o the draft audit report issued by the City of New:
" York, Office of the Comptroller, Bureau of Financial Audit (William. C. Thompson, Jr., Comptroller)
. (the “Author”) dated, January 2, 2007 reference no. FP05-128A (the “Draft Report’) The Draft -
- ‘Report discusses issues relatmg to: the Boathouse’s comphanca with its June 12, 2000 licerise
agreement (the “License Agreement”) with the Department of Parks and Recreation (“Parks™) and
purported license fees due from the Boathouse to Parks. Of importance, we note that the audit (the
“Audit™) covered the period January 1, 2004 through December 31, 2005 (the “Audit Penod“)

As vou are aware, during the exit conference with the Boathouse representatives, the
Boathouse meticulously responded to each and every finding of the Aunditor’s initial review. As a
result of the information and materials furnished by the Boathouse’s accountants and legal advisers
during such conference, the Boathouse provided substantial facts to totally refute, among other things,
the two largest itetns composing the majority of the Drafi Report:

o The Auditor’s allegation that the Boathouse improperly deducted $1,513,950 from
-the Gross Receipts reported: to Parks with respect to the Boathouse's catered
affairs.

¢ The Auditor’s conclusion that the Boathouse had an obligation to include the
value of employec and complimentary meals in the Gross Receipts reported to
Parks.

Having presented the required documentation to refite such allegations at the exit conference,
and then to learn by way of the Draft Report, that such information was completely ignored, 15
difficult to accept. Indeed, the Auditor completely distegards its own defined objectives and “scope
and method™ on numerous occasions. Among other things, the Auditor (i) misstates facts, issues
statements not supported by the documentation and offers conflicting findings of facts, (if) issues

LAW OFFICES
LEPATNER & ASSOCIATES LLP

600 LEXINGTON AVENUE » NEW YORK, NEW YORK 10022 » (212) 935.4400 » FAX (212) 935-4404
. WWW. LEPATNER.COM
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findings in direct conflict with applicable federal and state laws and/or - previously issued
governmental opinions and rulings, (iii) misapprehends the express terms of the License Agreement,
as well as applicable provisions of federal and state law, (iv) addresses issues beyond the Auditor’s
self-defined scope and Audit Period, (v) issues findings contradicting its agency’s prior auditing:
.reports, and (vi) engages in general revisionist history by omitting irnportant. facts, ignoring the:
‘Boathouse’s position, explanations and/or supporting documentation of an issue, and- losing
objectivity of the procedures and goals established by the Audit Division of the Comptroller’s Office.

Accordingly, in light of such inaccuracies and apparent lack of regard for precedent and the
established auditing protocol, we set forth below the specifics of what the Boathouse preserited at the
exit conference on an isste-by-issue basis, but which has been ignored by you and omitted in the Draft. -

‘Report. This response challenges the authenticity and the very ethos of the Anditor’s findings and -
recommendations. | :

However, please take notice that while of the belief that the general findings, conclusions and
recommendations of the Draft Report are suspect, in the spitit of cooperation, fairness and good faith,
' the Boathouse will indicate the specific Audit Report findings with which it agrees, in whole or in -
_ part. Of course; the Boathouse contends that any. fees determined to be due and owing to Parks asa - . .
yesult of this Audit, was the result of only unintentional etrors in the reporting of revenue, deductions
or otherwise as prescribed by applicable law and: the terms of the License Agresment. To be clear,
unlike. the findings of the Draft Report, as demotistrated below, the Boathouse merely seeks an
equitable determination and modification, if necessary, of what 1s due and owirig under the License
- Agreement — no more, no less. ‘ SO -

THE BOATHOUSE’S RESPONSE TO THE
DRAFT REPORT’S FINDINGS AND RECOMMENDATIONS

| A.  The Ambpﬁt of 412,012 im Rev.enue Purportedly
- Not Renorted in Gross Receipts is Overstated

The Draft Report alleges that the Boathouse underreported $412,012 in gross receipts from -

- catering ($400,344), film shoots ($10,598), and bicycle-rental sales ($1,070), resulting in license fees
to Parks totaling $65,922. As detailed below, the unintentional underreporting of gross receipts for-
these items is overstated, and should be reduced accordingly. In brief, the (i) gross receipts for catering
totaled $329,729; (ii) gross receipts for film shoots totaled $10,598 as indicated; and (jii) the auditing-
method of the bicycle-rental sales was purely speculative and the findings relating thereto lack
- gufficient documentary support. Based on the foregoing, it is submitted that additional licensing

Sfees due and owing to Parks under this category totals §54,452,

1. Missed/Underreported Gross Receipts for Catering Totals $329,729
The Boathouse agrees with the Draft Report’s findings of missed/underreported revenues for

sales relating to catering in 2004 and 2005, but only to the extent that such missed revenues totaled
$329,726 ($302,964 for missed revenue + $26,762 for understated revenbe). While the

{D0043552.D0C;2)
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.missed/underreported tevenue from catering events were not the result of any intentional or

-malevolent act by the Boathouse, nevertheless, the Boathouse has since irnplemented stronget controls -
‘to significantly limit the likelihood of such a mistake to occur in the fitare. ‘Thus, the amount of -
Ticensing fees due and owing by the Boathouse for this additional revenue is §52,756.

Notwithstanding the foregoing, the Boathouse disagrees with the position of the Auditor that,
deposits of cancelled catering. events totaling $70,618 during the Audit Period should have been
recorded by the Boathouse as Gross Receipts. First, according to Generally Accepted Accounting -
- Principles (GAAP), deposits for catering events are not recognized as revenue until such time as the-
goods and/or services have been rendered. Secondly, any deposits not refunded due to cancellation of
+an event or otherwise, should not be recorded as, not included with, Gross Receipts because the -
- deposits are not included in the License Agreervent’s definition of Gross Receipts. Pursuant to the-
express terms of the License Agreement (Section 4(1)(), p- 4), “Gross Receipts” shell included the
sale of food and beverages, wares, merchandise or services of any kind.” Clearly, deposits of catering-
events do not fall within any of the enumerated categories in the “Gross Receipt” definition. As such,
‘the Boathouse i3 not obligated to include the value of deposits from cancelled events in its Gross
" Receipts used to calculate the licensing fee owed to Parks. | . ‘

Response to the Draft Répﬂﬂ"s\Réﬂamﬂieﬁduﬁans

" vte The Boathouse will agree fo pay Parks licenses fees totaling $52,756; which
e sgorresponds to the rissed/uhderreported revenues the Boathouse has confirmed:
- are owed based upon its internal review of the andited docurments.

» The Boathouse has established internal controls via Excel spreadsheets that cross-
- reference party confracts with posted revenues and deposits, and which can. then
‘e reconciled to financial records of deposits and receivables on a monthly basis.

» Contracts are being numbered via a new software program, Catermate.

» The Boathouse cannot in good faith include patron payments (deposits) as part of -
‘its Gross Receipts submitted to Parks. Such practice would be contrary to GAAP
. standards, which provides under the accrual method of accounting, that revenues:
-should not be reported until goods and/or services are actually provided. The -
-Boathouse proposes to continue as it has such that all deposits are to be recorded
as Habilitics and reconciled monthly. Then, in the month the event occurs, the
deposit will be re-classed as revenue in accordance with GAAP.

2. Missed/Underreported Film-Shoot Revenne Totals 310,598

The Boathouse agrees with the Auditor’s findings that $10,598 in revenue resulting from film

-shoots during the Audit Period were either missed or underreported in accordance with the terms of

' the Licensing Agreement. Thus, the amount of licensing fees due and owing by the Boathouse for 1his
additional revenue is 81,696. : :

£00043552 DOC:2)
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Response to the Drajt Report’s Recommendations

o The Boathouse will agtee to pay Parks license fees totaling $1,696, which
corresponds to the missed/underreported revenues Boathouse has confirmed are
owed based upon its internal review of the audited documents.

¢ On a going forward basis, film shoots will be handled in the same manner as a
catered event, thus being subject to the same cross-referencing, reconciling and
' balancing with each month’s close as indicated above for catered events.

3. Pmpoﬂed Underreported Bike-Rental Sales are
Speculative and Lack Documentary Support

The Draft Report asserts that the Boathouse underreported bicycle-rental fees in the amount of
$1,070, and thus owes Parks and additional $171 in licensing fees. Notwithstanding the nominal:
amount purported to be due, the method of calculating such revenue and licensing fees is both
unreasonable and unreliable. First, the Auditor’s review of the Boathouse’s bicycle-rental operations is
solely based upon observations, without documentary support, conducted on 2 isolated days during.

one month of an Audit Period covering 2 years. The potential and likelihood for errors relating to
* speculation, conjecture and lack of documentary support are immeasurable. Indeed, the Draft Report
.concedes that the numbers derived are merely “illustrative,” “estimated” and “gpproximate,” and thus
~cannot be used to form a basis for a conclusion. of liability by the Boathouse. Lo :

Moreovet, it is irresponsible to use the results of a mere two days of observations ag the
benchmark for a4 two year period. It is axiomatic that observations alone cannot demonstrate the
sufficiency of reported sales; and indeed, principles of fairness and equity mandate that proper due
diligence (i.e., documentary review) should have been condueted to support the Auditor’s guesstimate,
as such findings and commensurate retribution must be founded on more substannal conclusmns than
those relied upon by the Anditor.

Response o the Draft Report’s Recommendations

o -Based upon the Boathouse’s position on this issue, it is submitted that no
additional fees are due and owing to Parks for bicycle-rental sales.

«  Notwithstanding: the recommendation in the Draft Report based on a two day
obgervation, the Boathouse does not believe the installation of a point-of-sale
terminal is likely to result in greater control of bike-rental sales.

{00043552.00C:2)
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‘B. The Auditor’s Methodology and Assessment of the Deductions from.
“Gross Receipts Relating to Catered Affairs is Flawed and Misleading

"In sum and substance, the Draft Report alleges that the Boathouse improperly deducted
$1,513,950 from its Gross Receipts when calculating the license fee owed to Parks under the
Licensing Agreement. The foregoing purportedly resulted in $241,911 in additional licensing fees not .
‘being paid to Parks during the Audit Period. Unforhmately, the Auditor chose to base its findings'
without fully appreciating and/or incorporating into its Draft Report applicable federal and state law:
and related advisory opinions/rulings governing (and supporting) the method used by the Boathouse to
. determine the proper deductions allowed under the Licensing Agreement. In fact, it appears as though
the Draft Report completely ignotes the applicable provisions of law and the established precedent
fashioned by its owri agency following an audit of the Boathouse’s very own predecessor-in-interest:

Accordingly, the Boathouse submits that no additional licensing fees are due and owing to
Parks related to deductions taken from the gross receipts by the Boathouse, which deductions are
based upon existing law and the express terms of the License Agreement. Additionally, it is the
‘Boathiouse’s position that the underlying premise of the Auditor’s findings is flawed in-that it is based:
-upon half-truths, incomplete facts and a misapprehension and/or ighoring of applicable law. Notably,
the Audifor’s findings are premised (albeit incamrectly) on the following: (i) gratuities are collected
from catering customers, (ii) these gratuities are used to fund salaries for waitstaff, maitre’d and sales
- managers (collectively, “employees”), and (jii) because there is no clear segregation of gratuity and:
salary, #nich as 'W-2 evidenice of tip paymient in box 8, these gratuities cantot be allowed. The
following response highlights the factual and legal inconsistencies of the Draft Report’s premisc, and
 thus calls into question the validity of its findings.

L Amendment Letter to the License Agreement dated September 10, 2001

The Amendment Letter dated September 10, 2001 (the “Amendment”), clearly states that “all
sums due to be received by Licensee from all sources from the operation of this License shall be’
“included in Gross Receipts, provided however that any gratuities transmitted by Licensee directly or
indirectly to employees and staff not to be included within Gross Receipts” The Amendment’s
-qualification of “directly or indirectly,” expressly requires that gratuities given to employees: be

segregated from the calculation of Gross Receipts. '

2. An Audit of the Boathouse’s Predecessor Establishes that
Salaries/Wages Paid to Employees are Permissible Gratuities

The established practice of the Boathouse with respect to wages paid to the catering waitstaff,
as demonstrated by the Payroll Registers provided to the Auditor, delineates between (1) the minimum.
wage, and (ii) the extended rate, referved on the provided payroll register as “Party Pay” (i.e., gratuity).
However, to the contrary, a New York City audit report dated June 29, 1995 of the Boathouse’s
predecessor (TAM) (the “1995 Audit™), a copy of which is annexed hereto as Exhibit A, definitively
established that salaries/wages paid to the waitstaff by the licensee (the Boathouse) are pexmissible

{00043552.D0C;2}
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gratuities, provided that the amount of the defined minimum wage is not taken as a deduction off the.
-(Gross Receipts (see Exhibit A, p. 5-6).

Interestingly, the Draft Report incorrectly states that no documentation was provided to justify
-the Boathouse’s contention that deductions were used to support employee gratuities. Nothing could
- be further from the truth, In actuality, the Boathouse provided the Auditor, during the exit conference,
_with a two-year compilation covering the complete Audit Period. The compilatioh verified the.
sufficiency of the Boathouse’s cutrent business practices by compating (i) the historical pooling of
- gratuities paid evenly to employees with (ii) the actual deductions posted to Gross Receipts. The Draft
‘Report was conspicuously silent as to the efficacy of such comparison. -

Instead, the Auditor chose to ignore such evidence, and instead continued to emphasize that
there were Instances in which the catering waitstaff was paid on days for which there was no event.
-Rather than considering the Boathouse’s position and evidence offered in support thereof, the Auditor:
disreparded this evidence, and asserted that under the circumstances, such payments could not be
considered a gratuity. Significantly, the reverse situation holds true as well, such that there have been -
events that have been held and either a lesser or no gratuity payment was received and/or charged and

-recorded as income. for events, but were neverthcless worked by the catering. staff. Curiously,
numerous instances of such occuIrences were prowded to the Auditor during the exit conference, but
. any reference thereto failed to make it into the Draft Re:pc»rt. The Boathouse’s position at that time,
and continues to be, that its hlstorlcal ref'erence of charges in relation to wages paid, 2s determined by.
~ Party Pay, has equated to gratuities paid and -deducted from Gross Receipt reported to Parks. This
- position is corroborated by the two-year comparison. referred to above that was provided during the
exit conference.

~ The benefit of the Boathouse’s policy accrues to the employee, not the Boathouse, since,
regardless of whether or not the Boathouse collects gratuities for days or weeks, the employee
nevertheless continues to accrue the gratuities and thus can rely upon a “regular” and “consistent”
paycheck. Contrary to the Draft Reports conclusion that the employees receive a “fixed hourly rate”
- and “do not receive gratuities,” such a statement is inaccurate and belies both industry practice and. the
established business practices of the Boathouse. Indeed, the only “fixed hourly rate” is the minimum
wage received by the employees, the remainder of the wages are gratuities that fluctuate, -

3 Department of Labor Rulings and the Findings of an
Independent Accounting Firm Confirm the Boathouse’s Position

In an effort to complicate maﬂers; the Draft Report repeatedly proffers that in order for
- gratuities to be sufficiently defined (or reported), the gratuity must be identified as such on the W-2 in
the desigmated “Tips box™.

The Boathouse sought and received the professional advice from the J. H. Cohn, Accounting

and Consulting Firm regarding the Boathouse’s position relating 1o the recording and payment of
gratuities to the catering staff and employees. The accounting fim, based upon existing Labor

(00043552.00C:2)
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Department rulings, established precedent and the terms of the License Agreement, reaffirmed the
-Boathouse’s position. :

It is customaty practice in the restaurant and food service industry to charge the customer a
service charge/auto gratuity and then redistribute the payments s wages to the catering and related.
service staff, Such practice is congistent with the gratuity deduction permitted by in the Amendment to
. the Lease Agreement. : ' -

Even though the Draft Report wishes to exist in a vacuum by failing to even acknowledge the
existence of the Labor Law, or any other govemnmental body or applicable provisions of law having
. authority over the issues posed herein, the Boathouse nevertheless conducts its business with the intent
of being in full compliance with the such authorities. For example, pursuant to the State of New York:
‘Department of Labor Minimum Wage Order for the Restaurant Industry (Article 19-of the N.Y.5.
Labor Law, §137 and as set forth above, the Boathouse includes any service charge/awto gratuity: as
.wages to its employces. It is well-established by legal precedent that such grafuities cannot be
referenced as tips. In fact, the Internal Revenue Service and New York State Department of Labor
wage and hour guidelines. RS Rev. Rule. 69-28 1969-1, IRC SECs. 3306, Instructions for Form:
8027) highlight the distinction between Service Charge/Auto Gratuity and Tips. They provide as
follows: o ‘ :

... e Service Charge/Auto-Gratuity is a transaction between the customer and the
. =business establishment. TRS Rev. Rule 69-28 is clear that this is income to the -
‘establishment. It must be treated as income to the establishment and the payment
- to the service staff must be reported as salary on the W-2 in box 1.

» Tips are transactions between the customer and the employees. A tip is received
from a customer and is not income to the establishment. A tip must be declared
separately by the waitstaff7employee and reported in the W-2 box 8 (tips).

Based on the foregoing - definitions, there is no basis for the Auditor to surmise that the
amounts paid by the Boathouse to its emiployees constitites anything other than minimum wage plus
gratvity, For the Auditor to instruct otherwise, would require the Boathouse to operate its business in
direct conflict of federal and state law. :

Response fo the Draft Report’s Recommendations

» - The Boathouse submits that no fees are due relative to the gratuity issue detailed
above.

» ]t is the Boathouse’s position that it is in full compliance with all Labor Law and

License Agreement obligations as they relate to the receipt, handling and
recording of gratuities and their deductions from the Gross Receipts.

{00043552.D0C:2}
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‘C, The Auditor Incorrectly Assesses the Boathouse’s Obligation to Include the
Value of Employee and Comghmtmtarv Meals in the Gross Receipts '

The Draft Report concludes that the Boathouse did not inelude $58,994 in Gross Reéceipts as it
related to value of meals provided to its employees, and $196,308 related to the value of
complimentary meals to customers. The foregoing allegedly resulted in anderpaid licensing fees to
- Parks in the amount of $9.439 and $31,359, respectwely The Boathouse disagrees with the Auditor’s .
findings that such meals are required to be included in the total Gross Receipts; and as. suoh submits -
that no additional fees are due and owing to Parks for the values of such meals. :

1. Value of Employee Meals Should Nat Be Included in Gross Receipts

 Providing employees ‘with meals is a standard practice throughout the restaurant and food:
service industry. Indeed, applicable Labor Law provisions permit restaurants to charge employees a
nominal amount (up to $2.00 per meal in 2006), which can be offset against labor costs (see
Department of Labor Minimum Wage Order for Restaurant Industry, § 137-1.%(a)). Accordingly, the
value of such meal is not deemed a sale in the normal course of business, but rather, a reduction of
-1abor costs, and thus, should not be included in Gross Receipts. Meals provided as a courtesy to
employees does not meet the defined criteria of “Gross Receipts” under the terms of the License
Agreement. ‘

2 Compliﬂieiztary Meals to Patrons Not Be Included in Gross Receipls

Similarly, the Boathouse does not agree with the inclusion of complimentary meals in the
totaling of Gross Receipts. To be clear, any complimentary meal to a patron is recorded as a sale in the
point-of-sale system and then deducted/discounted from the sales reported. This position is made clear
to avoid any confusion or otherwise that may lead to the belief that such meals are recorded as-a direct
reduction in sales. As indicated in the Draft Report, the Boathouse comtends that that such
complimentary meals are not only common in the restaurant industry, but are mtegral to the
restaurant’s business development and financial growth, which, of course, only serves to benefit Patks: -
as well. Likewise; it is common that such meals are typically treated as a discounting of sales price.

The Boathouse’s position is supported by an Advisory Opinion of the N.Y.S. Commissioner . -
of Finance (“Advisory Opinion™), a copy of which is annexed hereto as Exhibit B,.and is conveniently
omitted from the Draft Report. The Advisory Opinion, at page 3, specifically identifies complimentary
food and beverage as a discount on sales price — the Boathouse’s current business practice. In
§1101(b)(3) of the Tax Law and §526.5 of the Sales and Use Tax Regulations, it i noted that when a
restaurant provides a beverage in conjunction with the sale of a meal, or a beverage at no extra charge,

.the sales tax is to be computed on the actual amowt paid by the customer. See Advisory Opinion, p.4.
Accordingly, complimentary meals and beverages are the discounting of sales price and are correctly
excluded from Gross Receipts under the License Agreement. ‘

[00043552.00C:2})
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| It is evident from the Draft Report’s findings that the Auditor misinferpreted §2.1(1)(iv) of the
License Agreement. The License Agreement language cited, i.e., “Gross Receipts shall include sales
.. madé for cash or credit” #nd “all sung due to be received,” refers to the full coHection on sales
- yegardless of whether recéivables go uncollected or-credit sales are charged back. Reltance upon this . -
. provision in support of the Auditor’s position is misplaced. Additionally, the Auditor asserts that. -
gince the Boathouse could ‘not identify the' specific individuals receiving the complimentary meal
- and/or beverage, a determination as to whether or not such meal was for the benefit of a prospective

* client could not be made, and thus siich meals must be included in the Gross Receipts. Such & position -

is hadicrous and has no foundation in law or fact. Not surprisingly, the Auditor fails to cite any
- ‘provision of the License Agreement or applicable law that requires the Boathouse to mairtain.a list of
persons and/or entities who received the benefit of such complimentary meals. It is submitted that the
Auditor failed to include such a reférence becanse rione exists. Again, it appears as though the Auditor

" would unreasoniably have:the Boathouse take on greater obligations than those required by the terms
of the License Agreement or by law, a risk and lability the Boathouse neither contemplatﬂd nor
agrecd to accept When entenng mto the Llc:ense Agre:f:ment

.3;‘.' It Wias Inqmrper _ﬁ:rr rhe Audu‘nr to ReqmctAddztmnal
" Documentation and Issue Findings Beyond the Scope of the Audit

+In a further display of unfairness and egregious conduct, the Auditor references a request he - :
-made for a sipplererntal expilanation and additional decumentation purportedly nécessary to assess. . ..
whether the Boathouse properly deducted employee and complementary meals from ity Gross

. Receipts: This office issued a response denying the request in light of the Auditor failing to offer a.

valid reason for the request. In brief, the Auditor was unable to provide a reasonable explanation to
refute the following facts: (i) the request was being made after the exit conference was cornpleted, (if)
the request was beyond the Audit’s protocol established by the Auditor and Comptroller, and (iii) the
Auditor intended to deny the Boathouse, Parks and the Mayor's Office an opporhumity to review any
" supplemiental findings that may havt-: :-mst‘:n asa du'ect result of the addltmnal mforniation furmished
by the BOathﬂ‘LlS'e g : .

There were also two new issucs mtroduced by the Draﬁ Report that were absént from both the
. preliminary draft-of the Audit, as well 45 the discussions during the exit conference. First, is-the issue .

. of the applicability of the “use" tax™ on complimentary ‘mieals, Second, the Draft Report. again
circumvents ‘the establishect protocol of the Audit by addressing the potential issue of additional
deductions from Gross Receipts for cornplimeritary meals during the period of October 2001 through
“-December 2003, which is clearly outside the Audit Period. Thus, not only does the Boatliouse

dizagree withi the fmdings therem but ﬁnd ths mclusmn of such issues palpably unproper and well .
beyond the scope of the Audlt | | :

{00043552.D0C;2)
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Response to the Draft Report’s Recommendations

¢ The Boathouse disagrees with the Auditor’s assessment of fees for employee
- meals and complimentaty meals for the reasons discussed herein.

o The Boathouse similarly disagrees with the Auditor’s position that employee and
complimentary meals should be included in the calculation of Gross Receipts.

» Notwithstanding the inappropriate raising of the use tax issue in the Draft Report,
and with full reservation of rights and objections thereto, the Boathouse will
confer with the J. H. Cohn Accounting and Consulting Firm for an opinion
regarding the propriety of any use tax that may be applicable to the instant
circumstance.

D. Missed/Unreported Revenue to Parks

The Boathouse agrees with the conclusion of the Auditor only to the extent that it appears that
the Boathouse inadvertently misreported catering sales totaling $45,714. However, $1,500 of the total
Aundit findings ($47,214) resulting from sales of gift certificates has been excluded by the Boathouse
since the sale of gift-certificates do not constitute sales revenue. Rather, the certificates are a cutrent

* liability, and at such time when the certificate is redeemed, the redemption iz recorded as a sale in
accordance with the acerual method of accounting. If we were to include the sale of pift certificates in
the Gross Receipts, the subsequent redemption by a patron would resuit in a double-reporting of the
Gross Receipt previously reported to Parks.

Additionally, even though the Boathouse’s gift certificates have an expiration date of one year
from purchase, it is the practice to accept in good faith the gift certificate even though the expiration
- date may have passed. Furthermore, the Boathouse has not at any time reversed the gift certificate
- liabilities to a revenue acceunt, thus there is no basis upon which the Auditor can assume such monies
are reported income to the Boathouse.

The remaining shortfall to posted revenves of $138,774 correlates to a year-end adjustment.
journal entry in the amount of $138,016. This entry was a “plug” posting made by the Boathouse's
outside accounting firm to reconcile a general imbalance of its general ledger accounts. The offset was
posted to a revenue account — in this case, catering food sales, but cannot be verified with any sense of
specific accuracy. The additional $758 of sales that were unintentionally mis-posted to catering ig

- presumed (without any evidence to the contrary) to be an accurate finding by the Auditor,

However, the claim of $25,417 in unreported gift certificate revenues, raised for the first time
in the Draft Report, is inaccurate, Thus, while the validity of such findings was not a topic of
discussion during the exit conference, the Boathouse relies on its position stated herein as to its
customary practice with respect to the processing and recording of gift certificates.

{00043552.00C:2)
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Response to the Draft Report’s Recomimendations

+ The Boathouse will agree to pay Parks $7,428 in hccnsmg fees, in accordance
with the terms of the License Agreement.

. Thc Boathouse has hnplcmcntcd procedures to ensure comrect and accurate profit-
and-loss statemenis and monthly. reports of Gross Receipis. Proper steps will be’
. taken to finalize the catering sales reconciliations prior to any subtmission to Parks.

..« Based on the foregoing, the Boathouse submits that revenue is not generated by
, gift certificate salcs, and thus, nor hcensmg fees are due as a rc'«;ult thereof.

. It should be no“tcd that. gift cerhﬁcate sales are not the operation of a leased
premise as presented in the Draft Report, rather, in accordance with GAAP, they
are a liability maititained on the balance sheet and not a revenue-generating item.

E.  ‘Poor Controls over Gondola-Ride Sales

o Thc Bcathcuse whﬂc rcscrvmg all nghts, gcncrally agrccs with the Draft Repcrt 5 ﬁndmgs

‘ _-Rcsponsc o tlzc Dmﬁ,‘ Repart’s Recammendatmns

. Thc Boatlmusc w111 takc appropnatc mcasurcs tc properly secure ’rhe rescrvahcn boak, and
will establish a written protocol goveming the reservations, the recording and sales of the
" gondola rides, and providing for the proper reconciliation of the reservation book to sales
posted. It is anticipated that such protocol will be in force prior to the start of the 2007

- Sason. :

F. urported Non-compliance with Miscellaneous Contract Provisions

Rﬁp onse to the Dr aff kepi’ﬂ %s Recommendations

. The Boathouse will continue, as it has in thc past, to take all steps necessary to ccmply
-with the L1ccnsc Agrecmcnt .

G. .‘:.Passwcrd Access to. PDS Svstcm not Adeuuatelv Safezllardcd
| .Respanse to the quﬂ.‘ epaﬂ’s Rccmmncndutwns

» The Boathouse will investigate and-research the current software and R-Power system

with its technology consultant to ensure that adequate account controls and safeguards are
establishad. : '

{00432 D002}
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In addition to the foregoing response, the Boathouse acknowledges and agrees with the
- Auditor’s Draft Report findings that the Boathouse complied with its non-revenue related financial
obligations including, but not limited to, posting of security deposit, maintaining and: paying for all-
necessary utilities, making payment of late fees assessed by Parks (notwithstanding its objections
thereto), and maintaining the requisite insurance coverage including naming the City as an additional
" insured. Additionally, you noted that the Boathouse, as required by the License Agreement, operated
a shuttle service to and from the Boathouse grounds, properly filed certificates of occupancy and
incorporation, provided 24-hour security, supplied 100 new rowboats and bicycles for rental, and.
performed various renovations to the restaurant, bathrooms and catering hall (which you indicated was
-confirmed by prior sudit report #EW03-1364).

The Boathouse reserves the right to supplement and/or modify its response to the Draft
‘Reports’ findings, conclusions: and recommendations, 45 deemed necessary, to ensure that the
Comptroller has complete and accurate information in order to properly assess the Boathouse’s

- compliance with the License Agreement and all applicable federal, state and local laws, rules and
regulations.

Thank you for your consideration in this matter,

Very truly you

£00043352 OG2)
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The City of New York
Office of the Compiroller
Bureau of Financial Audit

Licensinig Eees Due From TAM Concessions, Inc.
And Compliance With Its License Agreement
July 1, 1989 to June 30, 1994

FIN 94-241A. \ |

EXECUTIVE SUMMARY

_ We audited TAM Concessiong, Inc (TAM), an operatox
of ‘a food, and boat and bicycle rental concession in
Central Park to determine if it had paid all license
fees due the City in a timely manner and was in
compliance with all significant provisions of its
license. Our audit covered the period July 1, 1989 to
June 30, 1924,

TaM’a license, awarded on February 8, 1985 and
administered by thée Department of Parks and Recreation,
permits it to operate a cafe, snackbar, and party
facility in the Loeb Memorial Boathouse in Central Fark
near East 72nd Street. TAM is required to pay the City
annual percentages from sales of food and from rentals
of boats and bicycles subject to an annual minimum.
Both the percentages and tChe minimum escalate as the
agreement matures.

For the five-year auvdit period, July 1, 1983,
through June 30, 1994, TAM reported $17,641,076 in
gross receipts and paid the City $1,897,558 in license
fees, Our audit found that TAM underreported gross
receipts by $643,710 in the following categories:

Bage Salaries ‘
("Wait CGratuity Disbursement") §275,220

Meals Discount 130,487

Promotional Meals 114,201

Parties and Cafe ) 51,230

Reported Gross Recelpts ‘

vg. General Ledger . 21,665
" Sales Gratuity 40,907

Total Adjustments

643, 7L0
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. The City of New York
Office of the Comptroller
- Bureau of Financial Audit

" Licensing Fees Due From TAM Concessions, Inc.
And Compliance With Its Lease Agreement
July 1, 1989, to June 30, 1994

TN 94-241A

INTRODUCTION

‘Background

TAM Concessions, Inc., (TAM) operates and maintains a snack
bar, an a la carte cafe, and party (banguet) facilities ab the Loeb
Memorial Boathouse in Central Park near East 72nd Street in
Manhattan. Under a 15-year license awarded on February 8, 1285,
“TAM, in addition to the food concessions, rents both bicycles and
rowhoats. Approximately 80 percent of TAM's gross receipts are
spllt evenly between its cafe and its .party operations; the
remaining 20 percent is attributable to the smnack bar and receipts
from the rental of rowboats and bicyclez. TAM accounts for its a
1a carte sales through a computer software package called Squirrel,
and for its party revenue by means of contracts.

Under the terms of the original license, TAM is required to
pay the City various percentages of annual gross. receipts from its
concesgions, subject to an annual minimum fee. The annual

percentages and minimum fee escalate over the term of the license.
- (8ee Appendix III for the terms for each year.)

Durlng our audit period (years 5 through 9 of the agreement) .
the minimum annual fee ranged from $60,000 to approxlmaLely
75,000, the percentage fees were 10 and 11 percent for food and
: merchandise sales, and 12 to 14 percent for the rental of bicycles
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and boats.? Payment was dues on the 10th day of the foliowing'mnnth
accompanied by a monthly statement of gross recaipts.

On October 4,!1%890, the Department of Parks and Recreation .
(DPR), the administering agency, amended the agreement in two
tespacts: TAM is permitted to (1) defer payment of percantage
fees, which are above the minimum annual fee, to "45 days after
June 30th" (i.e) July 15th), and (2) exclude from the gross
receipts, which dre subject to a license fee, those gratuities that
are directly transmitted to employeas

Other provisions of the license require TAM to furnish an
.annual financial statement, prepared by a certified public
- accountant, within 60 days after each anniversary of the agreement,
and to maintain insurance coverage in gtipulated amounts. Late
payments are subjact ko penzlties and interest.

In 1590, DPR issued an audit report on TAM for the 3 years
ending June 30, 1989. The report assessed TaMm $198,288.68 for
"exclusion of income received from gratuities {(tips) and equipment
rentals and underreporting of bicycle rental recaipts. " TAM paid
$136,990.54 of the agsessment . DPR waived late charges and
interest of $61,298.14, which were inecluded in the original
assessment . ‘ .

- For the five-year audit period, TAM reported $17,641,076 in
gross receipts and paid the City $1,897,558 in license feas.

Objectives
- The objectives of the audit were to:
® evaluate the adequacy of TAM's internal control structure to
ensure the correct recording and reperting of gross

receipts,

® verify that TAM accurately reported grosg receipts to the
City, '

® verify whether -license fees due were paid on time, and

YTosE receipts sxceeds the current vear’'s annual minimum fee, then that amount
divided by 12 bacomas the current year’'s minimum monthly fee. This provision did
not materially affect the manthly minimum feeg due, during our audit peried.

2
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@ determine whether - TAM is in compliance with othex
raequirements of its license, such as insurance coverage
that could have a monetary effect.

Scope and Methodoldg}g

To achieve pur audit objectives, we reviewed TAM's books and
records for, the Period July 1, 1£8% to June 30, 1994. To determine
whether the internal control structure forxr the recording and
reporting of gross receipts was adequate, we interviewed TAM's
personnel, flowcharted the revenue system, and performed limited
tests of transactions, verifying whether the internal controls were
operating as vepresented by management. Specifically, for July,
August, and September (historically TAM’s highest grossing
quarter), we traced. reported amounts E£rom the gross receipts
statements to the general ledger entries, sales jourmnals, and other
gupporting documentation. We did not review the amounts reportad
for bicycle rentals because they accounted for an average of less
than 1. percent of total reported revenue.

In addition, we asked the Comptroller’s Qffice, Electronic
Data Processing (EDP) unit to render an opinien on the reliability
of the financial information obtained from TAM’'s computerized
palnt of-sales system (SQUIRREL). The EDP unit stated: "In our
opinion the controls built into the SQUIRREL system were gufficient
to rely on the information related to gross incoma data."

Baged on the results of the preliminary examination we limited
our testing in prior vears to one month’s transactions in fiscal
vear 1993. In addition, we verified the reasonableness and
validity of reported gross regeipts for the remainder. of the
period, except where noted below, by tracing. the amounts reported
to DPR to TAM's general ledger.

TAM’ g management refuszed to submit any porticn of the general
ledger relating teo balance sheet items, such as inventory and
accounts receivable, for the entire audit period. Also, the entire
general ledger for the periods covering July 1, 1889, through
September 30, 19%0 were unavailable. Despite these scope
limitations, we believe that, based on the results of our review
and tasting, the amounts reported by TAM are reasgonably stated.

To ensure TAM was in compliance with the dinsurance
ragquiremants of itz licenze, we reviewed TAM’'s policies for
Worker’s Compensation, Public Liability, Property Damage, and Fire
'InSurance ‘ ‘

Thiz audit was conducted in accordance with generally accepted
qGVEInment auditing standards [(GAGAS) and included tests ,of the
records and other auditing procedurses considered necessary. The
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gudit was performed in accordance with the City Comptrollex’s audit
respongibilities as set forth in Chapter 5, Section 93, of the New
York City Charter, and Exhibit A, Article 5 of the licenge
agreement . E .

Agency and Auditee Responses
. ok

. The matters covered in this report were discussed with
officials of both TAM and DPR during, and at the conclugion, of
this audit. An exit conference wag held on April 8, 1995.
. Subsequent to this conference, a draft report was issued to TAM and.
‘DPE with a request for formal comments. A written response was

received from TAM on May 12, 1995, and from DPR on May 19, 1995.

Their comments have bheen incorporated din the report where

appropriate, and the full texts’ of their responsaes have been
. appended as Appendices I and II. '
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FINDINGS AND RECOMMENDATIONS

TAM Owes the City Additional License Fees of $136.913

During our audit period, TAM reported gross releipts of
$17,641,076 and paid license fees of 51,897,558, We determined
that, for the“same period, reported gross receipts should have been
$18,284,786,.a*d?%ferenca of 8643,710, resulting in additional fees
due of $136,913, including interest and penalties, as summarized in
Table I and discussed below.

TABLE T

SUMMARY OF LICENSE FEES DUE
Reported. Gross Receipts ' $17,041,078
Audit Adjustments

Baze Salaries
("Wait Gratuity Disbursement") $275,220

Meals Discount 130,487
Promotional Meals 114,201
Parties and Cafe 81,230
Reported Gross Receipts _
Cwa . General Ledger 21,665
Sales Gratuity 40,907
Total Adjustments 643,710
‘Audited Gross Receipts | ' 518,284,786
Rent Due on Audit Adjustments & £9,757
Interest and Penalties Due On:
Percentage Fees % 37,045
Minimum Fees * 8,341
. Audit Adjustments - 24,770
Total Interest and Penalties . o : . 67,156
Total Rent Due the City ' 5 136,913

Audit Adjustments

Base Salary

TAM owes the City additional license fees of 322,572 because
- 1t understated gross receipts by déducting wailt staff base salaries
of $275,220., TAM is allowed, under the amended license, to excluds
gratuities paid directly to employees from gross receipts for the
purpose of calculating fees due the City. TAM, however, deducted
from reported grosg receipts the amounts posted in its general
ledger "Wailt Gratuity Disbursement® account. This account includses

5
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not only the wait gratuities collected, hut also the hourly minimum
wage (base galary) of the party wait staff. Exhibit A, Article
I(h), of the agreement states: "Gross Receipts shall include all
sums received by the Licensee without deductions of any kind,
resulting directly eor indirectly from operations of this license."
The amendment excludes only gratuities paid directly to employeed--
not salary. . . : '

Agency and Auditee Regponses: Both TAM and DFR agreed with
thig finding. .

Meals Discount

‘ TIM owes $14,354 in additiomal fees to the City hecause it
excluded from reportable gross receipts §130,487 in credit sales
made thrdugh the barter company Transmedia during fiscal years 1992
rhrough 1994. The arrangement between TAM and Tranamedia calls fox
Transmedia to reimburge TAM 50 percent of all sales made by TAM to
Transmedia participants. TAM posts the total amount of the gale to
the.cafe revenue account, and offsets the discount by entering one-
half of the sale in a contra-revenue account called "Meals Discount’

_Barter Company". (A contra account reduces the main acecount to
arrive at a net amourt.) In return for thig gservice, TAM ig listed
in Transmedia’s restaurant guide. Conseguently, although TAM

reducas the amount of gross receipts reported to DER by the amount
in the contra-account, it does receive & direct gconomic benefit
From this form of advertising. This benefit should be quantified
by the value of what it ig giving up. '

tixhibit A, Article I(h), states:

nGross receipts shall include sales made for cash or
credit (cradit sales shall be included in gross receipts
as of the date of the sale) regardless of whether the
sales are paid or uncollected....™

Agency and Auditee Responses: TAM responded that "People

© patronize places that offer discounts. ...They help gencrate
Gales. We believe that rent should be paild on the amount
actually received toward the meal. This is the discount amount
received from TransMedia...."

. DPR responded that "TAM properly reported the total
revenue whieh they received for discounted meals,...."

Auditor’s Comments: It is illogical to assume that any for-
profit regtaurant would not charge the full price of a meal if

it did not expect to’' accrue a benefit from discounting,

&
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whether in the form of free advertising, increased sales ox
good will. In this case, TAM g Dbartering a discount
(available only to Transmedia card holders) for a listing in
the Transmedia directory and an advance on 50 percent of
projected Transmedia sales, which should be .wvalued at the
sales reveriue Loregone.

Further., TAM's lLicense states, "Gross receipts shall also
includeJaIl*gales made by any other operator (emphasis added)
or operators using the Licensed Premises." During the audit
period, Transmedia received $130,487 from sales generated at
the Boathouse Cafe, retaining half that amount and bartering
the remainder for subscriber fees and other considerations.
Therefore, the full amount of all Transmedia sales should be
included in reported gross recelpts.

Promotional Meals

gimilarly, TAM owes additiomal licenge fees of 512,213 bacause
it excluded $114,201 in ravenue representing the value of meals
given on a promotional basis, from its reportable a la carte
receipts. Free meals were provided to current and praspective
customerz, ag well as to hotel concierges, to promote the Boathouse
Cafe. TAM is receiving a benefit in the form of dincreased sales
and goodwill, which should be valued at the cost of the meals
provided, and which sheuld be included in gross receipts. TAM
furnished us with monthly promotional meal gummaries for a 5-month
period. We calculated, on a daily basis from TAM’'g "Detail Promo™
report, the wvalue of promotions for the rematnder of fiscal yeaxr
1994, Using the ratio of promotioms to total cafe sales, we
estimated the amount of promotions for the ather years of our audit
.period, as shown in Table ITI below.

TABLE ITI

Total Promotions for FY 94 ‘ ' $30,101"

Divided by Total Cafe Sales . 81,768,996

Percentage of Promotions to Cafe Sales ) : - 1.7016%
FY 93 FY 92 FY 81 FY 90

Total Cafe Sales $1,662,120 51,228,131 £1,071,652 5%80,459

Percentage Applied 1.7016 1.70L6 1.7016 1.6716

Value of Promotional Meals $ 28,084 $. 20,898 g 18,238 & 16,683
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Agency and Auditee Regponges: TAM gtated, "We pelieve that
rent should be calculated on the amount actually received
roward the meal. ginee nothing iz received toward the meal on
promotions, wWe have not and do not pelieve it is o be
included in calculating rent. undexr the contract.”

DFRﬁ_aaated that it considerad promotional meals as
. operating And marketing exXpenses, rather than elements of
revenue, and, thug, no fees ghould be agsegsed.

Auditor’g Comments: We believe that promotional meals serve
=z a form of barter for good will orx as an inducement £O
increace sales, and that the benefit that TAM ig receiving
ghould be valued by what Lt is relinguishing, i.e., the sales
price of the maal.

Understatements in Reported Revenue

‘party and Cafe Reverus

TaM underpaid license fees by $6,735 because of various math
and posting errors in its general ledger party and cafe revenue
accounts. The largest single irem in total net underreported
revenue of $61,230 was the value {($40,400) of 2 party donated EO
csharity in fiscal year 1994. Since TAM is required-to include both
aollected and uncollected sales in reportable gross receipts, thisg
item should have been inaluded. rdditionally, TAM reallizes 2
direct economic benefif from this domation in the form of an
eligible income tax deduction. Other mispostings of party ravenue
conbined to causge an additional net understatement of $17,090 in
figcal vear 1994 and an overstatement in fiscal year 1993 of $5491.
gotal net understatement of cafe revenue for the audit period was

4,321, ‘

Aggggy;gpd.ﬂuditeg Responges: TAM objectad to $40,400 of the
shove finding, the value of a party donated to AMFAR (AIDS
Regearch), which it characterized as "...& promoticnal type
activity...." TAM does nnot believe it should be included in
calculating rent...."

DPR responded that, v .it would be totally ingensitive
to assess a fee against the value of a charity event which
would not have taken place at the facility had the site and
fond mnot been donated. The .contribucion by TAM clearly

represents a goodwill promotienal gesture that will benefit
che business.’ '
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Auditor’s Comments: The characterization by both DPR and TAM
of the charity event as a promotion suggests that the donation
wag more in the nature of advertisement, and, thus, should be
congidered ag. barter. The amount of rent due on the event is
negligible; however, TAM'S license does not authorize it to
make in-kind contributions on behalf of the City, amd until
its license is amended to, so read, TAM ghould include the
Cvalue of“pr%@ctional and donated events in its reported gross
revenue-. = : - -

Reported Versus General Ledger Revgnue

Thn addition to posting erxrors to its general ledger, TAM alsc
understated revenue reported to DER by $21,665, regulting in an
additional understatement of $2,383 in fees due. the City. This
missratement i@ attributable to overall differences in the amounts
posted in TAM's general ledger and the amounts reported to DPR.
These differences in reported revenue are an understatement in
fiscal year 1994 of $5,592, an overstatement in fiscal year 1993 of
$13,920, and an understatement in fiscal year 1992 of $529,993.

Agency and Auditee Responges: TaM did not dispute this
finding. '

. DPR has included these adjustments in the amount it has
hilled TAM, ‘ .

Sales Gratuifty

For the period October 1, 1891, rhrough June 30, 1994, TAM

exciuded from gross recaipts 540,907, rasulting in  an
understatement of $4,500 in fees due the City. This amount
repregsaents disgtributions to employees as "Sales Gratuities." The

employees receiving this "gratuity' are regponsible for writing the
contracts for parties, as well as overseeing the affair. Thege
employegs receive a set percentage of the net contract amount,
which constitutes a commission--not a gratuity. They alse receive
a regular salary, as opposed to wait staff, who earn a minimuam
hourly wage. These payments are clearly commissions and, ag such,
are not excludable from reportable gross receipts.
Agency and_Auditee Responses: It is TAM’s position that the

. amount in gquestion represents gratuities which are passed .

through to s=alaried employees.  As such, it dosg not
constitute a commigsion, and should not be included in gross
revenue.
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DPR responded that, "TAM hag been instructed to include
all amounts collected as Sales CGratuity in Gross Receipts
reported to Parks...."

Interest and Pénaltg Chargeas

Under Article 4 of the license agreement as amended October 4,
1990, TAM is charBed interest and penalties for any late payments.
Article 38 podifies this provision by allowing a 10 day grace
period before interest and penalties are imposed. During the audit
period, TAM frequently paid its fees late; however, DPR rarely
charged interest and penalties. We calculated, bazed on TAM's late
payments during the audit period, that DPR should have collected an
additional %45,386., Further, based on the zdditional fees due of
$69,757 resulting from our audlt adjustment, TAM oweg additicnal
interest of $21,770. (Appendices IV, V and VI detail the interest
and penalty calculations.)

and Awlditee Responses: TAM stated that it has paid
interest and penalties whenever DPR hag billed them and that
it ig unfair to be cited for them retroactively.

DPR has included interest and penalties of $50,923 in its
kill to TAM. DPR’s amount differs £from that of the
Comptroller‘s Office because DPR disagrees with sgome of the
Comptroller’s Office’s findings and because of slightly
different methods of calculation. (See the full text of DPR’'s

response in Appendix IT for sgpecifie methodology and the
period covered.) -

Compliance |
TAM Did Not Comply With Reporting Requirements

Exhibit A, Article Iv{d), requires TAM, K to submit annual
financial statements, prepared by a certified public accountant
within 60 days after each anniversary of the license. . TAM hag not

submitted the amual certified financial statements for years 1593
and 1994.

" Agency and Auditiee Responses: TAM stated that it has sent a
copy of its fiscal year 1893 and 1994 statemént to DPR and is
working with its CPAs to obtain and submit financial
statements to DPR on & more timely basis.

DPR has asgked TAM te submit future statements in a more
timely manner. Sk

10
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Inadequate Enforcement of TAM’S Contract by DPR

TAM has been congistently late in its payments during the
entire audir period. Although DPR officials maintain that they
reminded TAM both through correspondence and by telephone of its
cbligation to pay fees on time, they were unsuccessful in
persuading TAM to-comply with its agreement. Falling thisg course
of action, DPR #meither amended the contract to permit later
payments of fees®nor imposed interest and penalties more than four
or five times during the audit period. Consequently, under the
termg of its license, TaM's liability for interest and penalties
axceads 567,000.

Agency Respongse: DPR states that it has bedome stridter in
its enforcement of the late payment provision.

Recommendations

TAM should:

1. Pay lte asseggment of $135,513.
(Both TAM and DPR disagreed with the amount of the
assessgment. However, DFR has agreed with & portiom of this
assessment, teotalling $89,669, which it has billed TAM.)

2. Include in reported gross receipts the total walue of
gervices rendered whether such serviges are dlacounted
promotional, or contributed.

(Both TAM and DPR disagreed with this recommendation.)

3. Include in reported gross receipts the amount collected as
"Saleg Gratuity."

(TAM disagreed with this recommendation; DPR agreed with
it.)

4. sSubmit certified financial statements when due.
(Both TAM and DPR agreéd with this recommendation.)

5. Adopt procedurss to ensure that entries made to its
accountlng gystem are correct.

{(Both TAM and DPR agreed with this recommendation.)

DPR should:

6. Monitor payments made by TAM to ensure that late penalties
and interest are charged and collected.

(DPR agreed with this recommendation.)

11
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RESTAUNANT Ehal

May 10, 1995

Mr. Roger D. Liwer |

Deputy Comptroller for Audits & Engmcclmg
The City of New Yotk

Office of the ‘Comptroller

161 William, Street, 3rd Floor
New York, NY 10038-2607

Re:  Audit report .on Licensing Fees Due from
TAM Concessions, Inc. and Compliance with
License Agreernent July 1, 1989, to June 30, 1994
FNO4-241A |

Dear Mr. Liwer:

- We have reviewed .the above referenced draft report and note that we have a difference of
opinion or interpretation on some of the maiters included.

The following swmmarizes our views but these views have been expressed in an exit interview
and other correspondence with your office prior to the issuance of this draft.

Meals Discount - ‘
Feople patronize places that offer discounts. Disconnis are not an expense but an investment.
They help generate sales. '

“We believe that rent should be paid on the amount actually received toward the meal. This is
the discount amount we received from TransMedia and included in calculating and paying rent
under the contract with the DPR.

Promotions

Audit findings showed $30,101 in fiscal year cnd 1994 as protuotions. (The prior years were
calculated as a percentage of sales based on 1994 experience). We feel it is fmportant to note
that this promotion amount is generated from three separate categories:

T1RY Forest Avanue Staten lslend. New York 10310 & 7187205858 Fax 718.448 3§78 & 1.800.428.273
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A) At the beginuing of each lunch and dinner shift the Managet on Duty has a staff
meeting. At these meetings, one area discussed is daily specials. These specials
are brought out to the meeting and the Chef explains the ingredients and
preparation. This is considered very "normal practice” in a restaurant as wait
staff must know the items they're offering. At the Boaﬂmuse we offer three
specials per day (1 appetizer, 1 enttée and 1 pasta). Based upon our pricing, we
have worked out the following formula:

Appetizer Specials - B7-512
-~ Pasta Specials $17 - $21
Entrée Specials $20 - §23~

Based on an average price of $50.00 par shift posted to promo’s we have come
up with the following:

May - September (open for lunch & dinner) 153 days x $100 = $15,300

March, April, October (open for Junch) 56 days @ $30 = 2.800
Reduction on promo for 1994 $18.100

B) The second type of promo is a situation wheie the Cafe Manager, General

Manager or Operations Managers check on our quality and consistency by
placing an order without the kitchen’s knowledge. Again this type of
procedure is customary in our industry and gives us information on
presentation, timing, portion control, etc. It is our estimate that
approximately $25.00 per day (some days may be "0" and others higher) are
promo’ed for quality control. This would approzimate $5,225 for each year,
1991 thm 1994.

) The third type of promo is generated through not charging potential clients,
business ‘associates, ctc. As we do not collect any money on this type of
promo it is our position that there was no rent factor applicable. This helps
promote other, larger sales which are included in revenue and in your rent
calculation.

We believe that rent should be calculated on the amount actually receivéd toward the meal.
Since nothing is received toward the meal on promotions, we have not and do not beheve it is
to be included i calculatmg rent under the contract.
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- Parties and Cafe Revenue

Included in this category is $40,400 for 2 party from which we did not collect money, tamely
AMFAR. This event was hosted by TAM to help AMFAR (AIDS Research) in its quest in
finding 2 cure for AIDS. As this event was donated, in kind contributions were received from
vendors on food products apd staff for their time. The only money received was for gratuity
to supplement staffing requirernents and that was passed thru to the wait staff,

This was a promotional type activity and on the premise that rent should be calculated on the
agnount actually received toward the meal, we did not and do not believe that this should be
included in calculating rent under the contract.

There is a reference made.in your report that TAM received an eligible income tax deduction’
from this cvent. The truth is that we are on a "cash basis” for tax purposes. Any cash collected
could be used as a donation, but since none was collected, there is no tax deduction to be taken.

Sales Gratuity

It should be noted that our sales staff receive a gratuity which is reflected as such on the contract
because they oversee the events and are not just booking agents. They, like wait staff, . get
involved in the party itself and the gratuity 1s theirs.

Our sales staff is salaried. Salaried people receive gratuity - not comumission. Like wait staff
gratuity is passed thru to the sales staff person working the party. None of it is shared by the
company and therefore none of it has been included in rent calculations.

We believe sales gratuity, like wait staff gratuity, which is transmitted by TAM directly to
employees and staff should oot be included in gross receipts for purpose of calculating fees.

Intérest and Penalties

It should be noted that TAM has always been up front and honest with the City. It has been in
compliance with all significant provisions of its license. We feel that DPR has billed us when
~ they felt interest and/or a penalty was due, and we paid them. We feel that it is unfair to be
 cited for interest and penalties retroactively. Furthemmore, for a company of this size, this type
of set back would significantly effect our viability to operate.
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Recommendatmns

TAM has recently received its financial statement for its fiscal year end 1993 and 1994 from its
accountants. A copy of such financials have been sent to DPR. We are working closer now
with our CPA’s to obtain financial statements on a regular basis and submit them timely to DPR.

We believe that our records are accurate, albelt, some posting errors have occurred. The
deduction of waitstaff base salaries over the five year period was simply an error made on day
one in our calculation and then the erroneous calculation was used month after month as if it
were "gospel". This error was uncovered as the result of your audit and we immediately made
correction upon discovery. Naturally, every effort will be made to continue to maintain accurate
records. '

In closing, we hope this letter expresses TAM’s opinion without seeming insensitive to your
position. We realize the importance your office plays in ensuring that the City is receiving all
which is due them. We would be pleased to discuss this further w1th you but hope that you will
reconsider. vour position.

Very truly yours,

John J{ Amodio
President
TAM Restaurant Grcmp
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Clty Of NEW York The Arsenal
-Central Park

Parks & Recreation _ New York, New York 10021

Henry |, Stern
Cormmissianer

Joanne G Imohiosen
Assistant Commissioner
- : - - ) Revenug

May 17, 1995

Mr. Roger D. Liwer

Deputy Comptroller for Audits & Engineering
The City of New York

Office of the Comptroller

16T Widliam EStreet, Room 200

New York, WY 10038-2607

Re: Audit Report on Licensing Fees Due from TAM Concessions,
Inc. and Compliance with its License Agresment
July 1, 1989 to June 30, 1994
hudit Report Wo. FN 94-241a

Dear Mr. Liwer:

This letter responds to the findings and recommendations
presented in the subject audit of TAM Concessions, Inc. (TaM) .

The audit report recommends.that TAM pay an assessment of
$£174,261, comprised of license fees on adjusted Gross Receipts
Eotaling $69,757, and Penalties and. Interest charges amounting to
$104,504. OFf this total assessment Parks agrees with, and has
billed TaAM for $B9,669, consisting of $38,746 in additional
license fees and $50,923 in penalty and interest charges. A copy
of Parks' Notice To Cure ko TAM is attached for your informatiomn.

Attachment A of the Notice to Cure summarizes the items with
which Parks agrees with the audit findings, and have billed TaM.
Our position on Meals Discounts, Promotional Meals and the
A.1.D.'s Research charity event, is that these components
represent operating and marketing expenses, rather than elements
of revenue. TAM properly reported the total revenue which they
received for discounted meals, and since ne income was realized
Eor promotional meals or the charity event, no fees should be
assessed against these expense categories.
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Roger Liwer
May 17, 1995
Page 2
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Furthermore, it would be totally insensitive to assess a fee
against the value of a charity event which would not have taken
place at the facility had the site and food not been donated. .
The contribution by TAM clearly represents a goodwill promotional
gesture that will benefit the business.

"As a point of information it should be noted that TAM,
through their marketing and advertising strategiles, has nearly
doubled their income from F/Y 90 to F/Y 94, and license fees paid
to Parks have increased 100%, from $264 thousand in F/Y 950 to
%528 thousand in F/Y 94. TaM's business plan covering the
operation of theix Loeb Boathouse facility has proven to be very
successful, and.Parks and the City have also greatly benefitted
economically f£rom their prosperity.

The attsched Scheduleg I,1X and IIT, represaent a
recalculation of the assessed Penalty and Interest chawges
summarized in auvdit report Appendices IT,III and IV. In
accordance with Article 38 of the General Provisions cof TaM'z
license agreement, our computations included no penalty and
interest charges for late payments of 10 days or less. Also,
Adnterest charges were not immediately compounded against
principal plus penalty amocunts during the first 30 days.

Interest was applied after the first month which had been covered
by the initial 2% penalty.

The audit states that Parks enforcement of TAM's contract
ha=z been inadequate because the late payment penalty provisions
were not strictly enforced. In the past, TAM's pattern of paying
late, although chronic¢; had not been a serious issue, Parks
therefore took a more liberal approach in eaxerciging late
penalties. However, after recogrnizing that TAM was not making
any effort to correct their payment deficiency we became stricter
in our enforcement of the late payment provision.. From March
1993 to June 1994, Parks has assessed, and TAM has paid almost
37,000 in late penaliies.

The reviged PFenalty angd Interest total of $50,823
represents a substantial and equitable assessment against TAM as
retribution for their late payment practices. We will continue
to monitor the timeliness of TAM's payments, and will azpply late
penalties and interest when required. . !
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Recommendations 3, 4, and 5 of the audit report are .
addressed in our Notice To Cure to TAM. TAM hasg been ingtructed
to inglude all amounts collected as Sales Gratuities in Gross
Receipts reported to Parks, and to .take corrective action to
preclude any recurrence of the accounting deficiencies cited in
the audit. We received TAM's certified financial statements for
1993 and 1994, and have requested in the future that they comply
in 2 more timely manner,

We thank you for the efforts of your staff in performing
this audit and for the disclosures and recommendations contained
in the report. ‘

Sincerely,

. .i - ) ﬂ )
a2 T M 1t by,
y;

Joanne Imohicsen

car H. Stern
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. ‘ The Arsenal
City of New YOI’k Centra) Park
Parks & Recreation | New York, New York 10021

Heney |, Stern
Commissioner

Joanne G. Imohiosen
Assistant Commissioner

o Revenue
PR .

May 16, 198%

CERTIFIED MAIL R.R.R.

Mr. Frank Cretella, CEO
TAM Restaurant Group
1163 Forest Avenue
Staten_l;land, NY - 10310

Re: HOTICE TO CURE
Audit Report on Licensing Fees Due f£rom TAM Concessions,
Inc. and Compliance with its License Agreement
July 1, 1889 to June 3¢, 1994
Audit Report No. FN 94-~247a

Dear Mr. Cretella:

We have received a Draft report covering the subject audit
of TAM Concessions, Ingc. (TaAM), whose corporate name has been
changed effective 5/4/93, to TAM Restaurant Group. The findings
and recommendations contained in that dococument are addressed
below. ‘

TAM was assessed $174,261 of additiconal rent, comprised of
license fees on adjusted Gross Receipts totaling $69,7%7, and
FPenalties and Interest amounting to $104,504. 0Of the total
assegssment recommendation, Parks agrees that TAM owes at least
$89,669 consisting of $38,746 in additional license feesz and
550,923 in penalty and interest charges.

The attached spreadsheet summary (Attachment A), identifies
those findings where we concur with the audit report, and those
adjustments. which we take exception to. We have billed TaM for
the additional fees associated with underreported gross receipts
based on: erronecus Base Salary deductions; misposted Party and
Cafe revenue (excluding the $40,400 AID's research charity
party); differences between amounts posted in TAM's ‘general
ledger and the amounts reported to Parks; and commiszsions
arronecusiy deducted from reévenue as Saleg Gratuities.
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Our Agency ﬁ%sponse to the Comptroller will discuss Parkﬁ
position to ‘allow the exclusion of Meals Discounts, Promotional
Meals, and Charity Farty revenue from reportable Gross Receipis.
However, .pending the final resolution of these items, the
unbilled balance of the audit adjustment aszsessment, which totals
%$31,011, will remain open and may be charged to TAM at a later
date.

The Penalty and Interast assessment of $50,923 is based on
olr recalculation of the Comptroller's numbers in Appendices IX,
IITI and IV. Following is a summary of the above total:

Redalculated Penzlties and Tnterest On

Minimum Fees | $ 9,377
aundit Adjustments 13,796
Percentage Fees 27,750
TOTAL $50.,923

The reduced total is attributable to the lower audit
adjustment assessment, and the use of a different calculation
- methodology. Our computations excluded any late payments of ten
days or less, and did not immediately apply interest against
principal plus penalty %totals for the entire late period; any
imposed late penalty covered the first 30 days, during which
interest charges were not applied. Again, until we reach a final
resolution of this assessment with the Comptreller's Qffice, the
unbilled penalty and interest balance in the amount $53,581 will
remain open and may be charged to TAM at a later date.

Pursuant to the above findings, hereby, we request that TaM
Restaurant Group remit a check, made payable to CITY OF NEW YORK
PARKS AND RECREATION, in the amount of $88,669, within fifteen
(15) days from the date of this letter. Failure to comply with
thig reguest shall represent a material breach of TaM's license
agreement with the City. '

TAM shall also make certain that all amounts collected as
Sales Gratuities .are included in Gross Receipts reported to
Parks, rand that corrective action shall be taken by TAM to

prClDLL any recurrence of the: accounting deficiencies cited in
the audit. o
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Furthermore, we acknowledge receipt of TAM's annual
certified finapcia® statements for the years 1933 and 1994, We
request that in the future TAM comply with this reporting
requirement in a timely manner, within sixty (60) days atfter Lhe
end of each coperating year. .

We appreciate your cooperation and prompt reply to this
Notice.

Sincerely,
pj Hxﬁ ﬂ

Joanne Imchiosen

co:  J, Amodio, TAM
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Appendix 1ll
CONTRACT FEE SCHEDULE
TAM CONGESSION, INC. |
‘ . BICYCLE &
- 75% FOOQOD AND - - BOAT
ANNUAL-- } OF PREVIOUS MERCHANDISE RENTAL
MINIVUM X YEARS % QF GROSS . % OF GROSS
TERM ' FEE OR GROSSRECEIPTS ©OR RECEIPTS PLUS RECEIPTS
YEAR 1 $40,000 8% 10%
2 $45,000 , , 8% 10%
3 $50,000 9% 11%
4  $B5,000 9% 11%
5  $60,000 10% 1205
& ' $65,000 o 10% 12%
7 $70,000 1% 13%
‘B $75,000 11% 13%
‘9 $75,000 ‘ 11% 140
10 $75,000 : 12% 14%
11 $80,000 ' 12% 15%
12 $80,000 12% 15%
13 $85,000 ' 18% < 16%
14 $90,000 \ 13% . 16%

15  $90,000 - 13% 17%
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City of New York | The Arsenal
: . Central Park
Parks & Recreation | New York, New York 10021

Henry J. Stern
Commissioner

Joanne G, Tmohioszn
Assistant Commissioner
‘Revenue

May 17, 1995

Mr. Roger D. Liwer

Deputy Comptrollexr for Audits & Englneerlng
the City of New York

Office of the Comptroller

161 William Stzeebt, Room 200

New York, NY 10038-2607

Re: Audit Report on Licensing Fees Due from. TAM Concessions,
Inc. and Compliance with its License Agreement
July 1, 1989 to June 30, 1994
Audit Report Mo. FN 94-2412

Dear Mr. Liwer:

This letter responds to the findings and recommendations
presented in the subject audit of TAM Concessions, Inc. (TaM).

The audit report recommends that TAM pay an assessment of
$174,261, comprised of license fees on adjusted Gross Receipts
. totaling $689,757, and Penalties and Interest charges amounting to
£104,504. Of this total assessment Parks agrees with, and has
hilled TAM for %89, 669, cmn51st1ng of $38,746 in addltlonal
license fees and $50,923 in penaltv and 1nterest charges. A copy
of Parks' Notice To Cure to TAM is attached for your information.

_ Attachment A of the Notice to Cure summarizes bthe items with
which Parks agrees with the audit findings, and have billed TaM.
Our position on Meals Discounts, Promotional Meals and the
A.T.D.'s Research charity event, is that these components
represent operating and marketing expenses, rather than elements
of revenue. TAM properly reported the total revenue which they
received for discounted meals, and since no income was realized

for promotional meals or the charity event,: no fees should be
assessed against thege expense categories.’ :
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Furthermore, it would be totally insensitive to assess a fee
against the value of a charity event which would not have taken
place at the facility had the site and food not been donated.

The contribution by TaM clearly represents a goodwill promotional
gesture that will benefit the business.

Az a point of information it should be noted that TaM,
through their marketing and advertising strategies, has nearly
doubled their income from F/Y 90 to F/Y 94, and license fees paid
to Parks bave increased 100%, from $264 thousand in F/Y 90 to
$528 thousand in F/Y 94. TAM's business plan covering the
operation of their Loeb Boathouse facility has proven to be very
successful, and Parks and the City have also greatly benefitted
economically from their prospexity.

The attached Schedules 1,11 and 111, represent a
recalculation of the assessed Penaliy and Interest charges
- summarized in audit report Appendices II,IXII and IV. In
accordance with Article 318 of the Generzl Provisions of TaM's
license agreement, -our computations included no penalty and
interest charges for late payments of 10 days or less. also,
interest charges were not immediately compounded against
principal plus penalty amounts during the first 30 days.
Interest was applied after the first month which had been covered
by the initial 2% penalty.

The audit states that Parks enforcement of TAM's contract
has been inadequate because the late payment penalty provisions
were not strictly enforced. 1In the past, TAM's pattern of paying
late, although chronic, had not been a serious issue. Parks
therefore took a more liberal approach in exercising late
penalties. However, after recognizing that TAM was not making
any effort to correct their payment deficiency we bhecame stricter
in our enforcement of the late payment provision. From March

1933 to June 1994, pParks has assessed, and TaM has paid alm@st
$7,000 in late penalties. ‘

The revised Penalty and Interest total of $50,923
represents a substantial and equitable assessment against TAM as
vetribution for their late payment practices. We will continue

to monitor the timeliness of TAM's payments, and w1ll apply late
penalties and interest when required.
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Recommendations 3, 4, and 5 of the audit report are
addressed in our Notice To Cure to TAM., TAM has been instructed
o include all amounts collected as Sales Gratuities in Gross
Receipts reported to Parks, and to take corrective action to
preclude any recurrence of the accounting deficiencies c¢ited. in.
the audit. We received TAM's certified financial statements for

1993 and 1994, and have requested in the future that they comply
in a more timely manner. '

[

We thank veou for the efforts of your staff in perforhing

this audit and for the disclosures and recommendations contained
in the report. :

Sincerely,

Joanne Imohiosean

cc: H. Stern
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Y City of New York . | . The Arsinal

p ‘ Central Park
Parks & Recreation New York, New York 10021

Henry f. Stern
Commissioner

Joanne G. Imohiosen
Assistant Commissioner
‘Reyenue

-

May 16, 199%

CERTIFIED MATL R.E.R.

Mr. Frank Cretella, CEOQ
. TAM Restaurant Group
1163 Forest Avenue
Staten Island, NY 10310

Re: NOTICE TO CURE k
. Audit Report on Licensing Fees Due from TAM Concessions,
Ine. and Compliance with its License Agreement
July 1, 1989 to June 30, 1994
Audit Report No. FN 94-2413

Dear Mr. Cretella:

We have received a Draft report covering the subidect audit
of TAM Concessions, Inc. (TaM), whosa corporate name has been
changed effective 5/4/93, to TAM Restaurant Group. The findings
and recommendations contained in that document are addressed
below.

TAM was assessed %174,261 of additional rent, comprised of
licensze fees on adjusted Gross Receipts totaling $69,757, and
Penalties and Interest amounting to $104,5304. Of the total
assessment recommendation, Parks agrees that TAM owes at least
89,6869 consisting of $38,746 in additional license fees and
$50,923 in penalty and interest charges.

The attached spreadsheet summary (Attachment A), identifies
those findings where we concur with the audit report, and thosze
adjustments which we take exception to. We have billed TAM for
the additional fees associated with underreported gross  receipts
based on: erronecus Base Salary deductions; misposted Party and
Cafe revenue (excluding the $40,400 AID's research charity
party); differences between amounts posted in TAM's general
ledger and the amounts reported to Parks; and commissions
erronecusly deducted from revenue as Sales Gratuities.
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Our Agency responze to the Comptroller will*discuss Parks
position to allow the exclusion of Meals Discounts, Promotional
Meals, and Charity Party revenue from reportable Gross Receipts.
However, pending the final resolution of these items, the
unbilled balance of the audit adjustment assessment, which totals

231,011, will remain open and may be charged to TAM at a later
date.

The Penalty and Interest assessment of $£50,923 is bazed on
our recalculation of the Comptroller's numbers in Appendices 1I,
+ITIT and IV. Feollowing is a summary of the above total:

Recalculated Fenalties and Interest On

Minimum Fees $ 9,377
Audit Adjustments 13,796
Perceéntage Fees : 27,750
TOTAL 50,923

The Taduced total is attributable to the lower audit
adjustment assessment, and the use of a different calculation
methodology. Our computations excluded any late payments of ten
days or less, and did not imnmediately apply interest against
principal plus penalty totals for the entire late pericd; any
imposed late penalty covered the fixst 30 days, during which
interest chazges were not applied. Again, until we zeach a final
resolution of this assessment with the Comptzoller's Office, the
unbilled penalty and interest balance in the amount %53,581 will
remain open and may be charged to TAM at a later date.

Pursuant to the above findings, hereby, we reguest that TAM
Regtaurant Group remit a check, made pavyable to CITY OF NEW YORK
PARKS AND RECREATION, in the amcunt of $89,669, within fifteen,
{15} days from the date of this letter. Failure to comply with

this request shall represent a material breach of TAM's license
agreement. with the City.

TAM shall also make certain that all amounts collected as
Sales Gratuities are included in Gross Receipts reported to
Parks, and that corrective action shall be taken by TaAM to

preclude any recurrence of the asccounting deficiencies cited in‘
the audit, ‘ :
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Furthermore, we acknowledge wreceipt of TAM's annual
cartified financial statements for the years 1993 and 19%94. We
request that in the future TAM comply with this reporting

requirement in a timely mannar, within sixty (60) days after the
end of each operating year. ‘

We appreciate your cooperation and prompt reply to this
Notice.

Sincerely,

Joanne Imohiosen

cc:  J. Amodiq, TAM
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By o R !
oy 5 " New York State Dapartment of Taxation and Finance e
Taxpayer Services Division : TSB-A-09(8)S
‘ s . : Sales Tax - W
Technical Services Bureau , January 28, 1999
STATE OF NEW YORK

COMMISSIONER OF TAXATION AND FINANCE

Pefiioner suhrmined the following facts s the hasis for this Advisory Opinion.

Cortain restanrents and bars may have both adverrised and unadverticed policies to offer
custorers a free slcoholic beverage, by the drink or by the bottle, when the customer purchases 2
meal oy other drinks fora fixed price. For example, an after dinner cordial or a botde of wine will
be provided a1 no exma chazge 1o the customer when a sestaurant meal s parchased for afixed pres
Another example 15 when a restavrant or bar bes a Happy Hour or other provision which offers
customers, for the price of anc ar more drinks, an additional drisk arno exia charge. The total price
paid by the cusromer for the foad and/or drinks is 2 lesser amonng than the sum of the charges for
the frarns as displayed or separarely statcd on the meni. The price paid by the customer for the 1otal
meal and/orbeverages is, however, usually significantdy grearerthan the costof the total meal and/or
drinks, including the free drinks, 70 the restaurant or bar. _

Applicable Law and Regulations
Section 1101 (b)(4)(i) defines retail sale, in pary, 28

A sale of tangible personal propery to any parson for any purpose, otherthan

(&) for resale as such. . . . :

Section 1105(a) of the Tax Law imposes sales tax upon "[Jhe receipts from every retail sale
of tangible personal property, except as otherwise provided in this aricle.”

Wing or other elcoholis beversgas of any other dink of any manms, Of fom every $ale of food

drink of mhy narure orof fool Blons, when SO1A ih b by restaurants, Tavems or other esiablisbmenls .

in this state,,.."

16z P.2/05  F-300%.
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TIB-A-09(8)S
Sales Tax .
Tanuary 28, 1999

Seetion 1110 of the Tax Law provides, in part.

(a) Except to the extent that propexty or serviees have already been or will be
subject to the sales tax under this article, there is hereby imposed on every person a
wse tax for the nse within this state on and after June first, nineteen hundred seventy-
one cxcept as otherwise exempred under fus article, (A) of any rangible personal

property purchased at retail, . . .

With respect to the resale exclusion, Section 526.6(c) of the Seles and Use Tax Regulations -
provides, in part: :

(1) Where a person, in the course of his business opsTAtions, Mutchascs
tangible personal propermy or services Which he intends to sell, either in the form in
which puirchased, or as & component patt of ofher propeity of services, the property
or services which he has purchased will be considered as purchased for resale, and
therefors not subject o 1ax anmil he has wansferved the propety 1o his cusiomer,

" " * .

(4)() Tangible personal propesty which 18 prrchasad and given away without
charge, for promotion or advertising purposes is not purchased for resale. Jtis a
perai] sale to the purchaser thereof, and is not a sale fo the recipient of the property.

(if) Tangible personal property which is puxchased for promotiopal or
adverrsing purposes and sold for a minimal charge which does not veflectits pue
cost, or which is nor ordinarily sold by thar person in the operation of his business,
i a retail sale 10 the parchaser thersof, and nor & sale to the recipient of the property.

(iii) A resale cerpificars may not be nsed by the person making the purchases
 described in subparageaphs (i) and (H) of this paragraph for such purcheses.

Example three: A vendor purchases catalogs and disuibures rthem 1o his -
potential customers for 8 minimal charge, which does not
reflect the cost to him. He is the reil purcheser of the
catalog, and is required to pay the tax thereon. He cannot
charge his cusromter tax on the charge for the caralog.
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TSB-A-99(8)S m‘é* |
Sales Tex o
Tanuary 28, 1999

Opiniop

o The hnsinesses referred to by Petifioner conform to the classification of “resrauraats, taverns
" or othar esrablishmeanrs” whose sales of food and drink fall within the purview of Section 11035(d)
of the Tax Law. Therefors, receipts from their sales of snch fiood end drink are snbject to sales tax.

Provided such establishments are registarad for sales 14X parposes, they are not required o
pay sales tax on their porcheses of liguor, wine or beer for resale. In order for the resale mile 10
apply, the property to be resold must be purchased for the sole purpose of resale (see John B. Pike
and Son, Tne., Adv, Op Comm. T.F., July 26, 1985, TSB-A-85(29)8. The withdrawal of such hqnar. o
wine or beer for any ather reason would Sub_]EC‘-‘[ the purchage 0 881es or uss vax, since ir is then
deemnead a retail sale to the purchaser thereof, ie., the resraurant orbar. See Section 531, 3(&)(") of
the Sales and Tlse Tax Regulatians, L

In 1.C. Penney Co., Inc., Dec Tx App. Trib,, June 30, 1988, T5B-D-§3(23)S, the 'I‘:ibunal
analyzed Section 526.6(c)(4)(E) nf the Sales and Use Tax Regﬂlanans toresolve the issne of whather
the gale of camlogs £0 a remailer that are subseqnently transferred 10 irs etstomers for Jess than the
caralogs’ coat is & sale for resale or a rerail sale subject o tax tnder Secrion 1105(a) of the Tax Law.
While Section 526.6(¢)(4) does not specifically apply to the ssle of free drinks raxable under Secton
1105(d) of the Tax Law, the analysis set forth therein suggests a methodology to analyze whether
the liquor, bear and wine purchased by a restanrant or bar are purchased sxclusively for resale, or
whether the rastanrant or bar is the refail parchaser of thase jterns when providing a "free® drink in
comjuncrion with the sale of other fixed-price drinks or a mea] &t po extra charge.

The Tribunal opined in 1L Penney thar a rerail sale of promotional marerials accurs where
the advemisar recavers at Jeast 100% of its cost of the property it is selling. Under Section 1105(d)
of the Tax Law, a vandor sells a hybrid of property and service when it sells food or drink (the
tangible personal property) prepared and served on the premises (the service). See Mager of Boeger
King v. Stare Tax Comump., 51 NY2d 614. The vendor has costs for both the property and for the
service, which it must recover in order 1o find thar its purchase of tha property was for resale, and
. therefore nor raxable to the vendor. In chis case, Petidoner indicad that the price paid by a
customer for the total meal and/or beverages is usually significantly greater than the cost of the total _
meal and/or beverages, including the exra drink, to the restaurant orbar. Accordingly, the purc’has:
of liquor, bear ar wine by arestaarant or bar for use in providing a “free"” drink in conjenction with
the sale of other fixed-price drinks and/or meals at no extza dharge wonld be exempt from 1ax es e
purchase for resele, provided rhar the charge 1o the cusromer for the meal or drink(s), including the
free drink or bordle of wins, is greaterthan the restanrant/bar's combined costs for the property (food
- amd/ar@rink) used o make the meal ordrinks being cold, plus the rastanrant/bar's costs for the "fma" o
'ﬂnnk, plus l:ha r&staurant?bar 5 costs for the labor fo prepare ghd serve them.
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It is noted thar when a restanrant or bar providas 2 drink in conjuaction with the sale of 2
ezl or anorther drink o oo extra charge, the sales tax is to be.computed on the actual amount paid %‘x
by the customer for the Two iterns, See Section 1101(b)(3) of the Tax Law and Section 526.5 of the

Sales and Use Tax Regularions.

DATED: Jamary 28, 1999 fal
John W. Barflen

Depury Director
Technical Serviees Burean

NOTE: -  The opinions cxpressed in Advisory Opinions are
. limited to The facts set forth thersin.






