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The following definitions are used, as appropriate, within this RFP and the Contract Principles in Appendix B of this RFP.

“Addenda” means information supplementing this RFP issued by DSNY pursuant to Section 3.1.3 of this RFP.

“Affiliate” means any person, corporation or other entity directly or indirectly controlling or controlled by another person, corporation or other entity or under direct or indirect common control with such person, corporation or other entity.

“Annual Tonnage” means an amount of waste equal to the Weekly Waste Acceptance Limit multiplied by 52 multiplied by 0.78.

“Anticipated Permit Date” means the date, proposed by the Company on Proposal Form B-2, by which the Company expects to have obtained all Transfer Station Improvements Governmental Approvals.

“Appendix” means an appendix to this RFP.

“Applicable Law” means: (1) any federal, state or local law, code, or regulation; (2) any formally adopted and generally applicable rule, requirement, determination, standard, policy, implementation schedule, or other order of any Governmental Body having appropriate jurisdiction; (3) any established interpretation of law or regulation utilized by an appropriate Governmental Body if such interpretation is documented in writing by such Governmental Body and generally applicable; (4) any Governmental Approval; and (5) any consent order or decree, settlement agreement or other similar agreement between the City and any Governmental Body, in each case having the force of law and applicable from time to time: (a) to the siting, permitting, design, acquisition, construction, equipping, financing, ownership, possession, start up, testing, operation, maintenance, repair, replacement or management of solid waste facilities, including the assets comprising the Waste Management System; (b) to the transfer, hauling, transportation, handling, processing, containerizing or disposal of solid waste, including any activity relating to the Contract Services; and (c) to any other transaction or matter contemplated hereby (including any of the foregoing which pertain to procurement contracting, health, safety, fire, environmental protection, labor relations, building codes, the payment of prevailing or minimum wages and non-discrimination).

“Authorized Collection Vehicles” means all vehicles used to deliver DSNY-managed Waste to the Transfer Station including, but not limited to, the vehicles described in Appendix C.

“Authorized Contact Person” means the person identified in Section 3.1.1 of this RFP.

“Authorized Disposal Sites” means the disposal sites that meet the requirements of Section 4.14 of the Contract Principles.

“Authorized Representative” means the individual(s) having the authority and right to sign the Guaranty and bind the Guarantor to its terms as specified in a certified copy of a resolution from the guarantor’s board of Directors that names the Authorized Representative and gives him/her such authority and rights.

“Authorized Signatory” means the individual(s) having the authority and right to sign the Proposal and bind the Proposer to its terms, including the Price Proposal, as specified in a certified copy of a resolution from the Proposer’s Board of Directors that names the Authorized Signatory and gives him/her such authority and rights.

“Business Proposal” means the submittal by a Proposer conforming to Section 9.6 of this RFP.

“Business Proposal Transmittal Letter” means a letter in the Proposal that meets the requirements identified in Section 9.6.1 of this RFP.

“Calendar Year” means a 12‑month period commencing on January 1 in any year and ending on December 31 of that year.

“Change in Law” means any of the following acts, events or circumstances that occur after the Contract Date to the extent that compliance therewith materially increases or decreases the cost of performing or materially increases or decreases the scope of a party’s obligations under the Service Contract:

(1)
the adoption, amendment, promulgation, issuance, modification, repeal or written change in administrative or judicial interpretation of any Applicable Law on or after the Contract Date, unless such Applicable Law was on or prior to the Contract Date duly adopted, promulgated, issued or otherwise officially modified or changed in interpretation, in each case in final form, to become effective without any further action by any Governmental Body; or

(2)
the order or judgment of any Governmental Body issued on or after the Contract Date (unless such order or judgment is issued to enforce compliance with Applicable Law which was effective as of the Contract Date) to the extent such order or judgment is not the result of willful or negligent action, error or omission or lack of reasonable diligence of the Company or of the City, whichever is asserting the occurrence of a Change in Law; provided, however, that the contesting in good faith or the failure in good faith to contest any such order or judgment shall not constitute or be construed as such a willful or negligent action, error or omission or lack of reasonable diligence.

It is specifically understood, however, that a “Change in Law” shall not include a change in the nature or severity of the actions typically taken by a Governmental Body to enforce compliance with Applicable Law which was effective as of the Contract Date.

It is also specifically understood that matters related to (1) the issuance of Governmental Approvals or (2) adverse judgments or orders of any court or other Governmental Body resulting from litigation involving the Company shall not be governed by the Change in Law provisions of the Contract Principles.  The risks associated with these matters shall be governed by Sections 9.6 and 9.7 of the Contract Principles. 

“City” means the City of New York, a municipal corporation organized and existing under the laws of the State of New York.

“Commercial Waste” means Municipal Solid Waste delivered to and accepted at the Transfer Station that is not DSNY-managed Waste.

“Commissioning Plan” has the meaning specified in Section 2.16 of the Contract Principles.

“Company” means the private entity that will execute the Service Contract with the City.

“Consulting Engineer” means a nationally recognized consulting engineer or firm, having experience with respect to the design, construction oversight, testing, operation and maintenance of solid waste management facilities, that is designated the Consulting Engineer from time to time in writing by the City.

“Containers” means the containers, conforming to the Container Specifications, used by the Company in the performance of the Contract Services.

“Container Specifications” means the technical specifications for the Containers, as further described in Appendix D.

“Containerize” or “Containerization” means the placement of Municipal Solid Waste into Containers and the sealing and readying of Containers for transport.

“Containerized Waste” means Municipal Solid Waste that has been placed into Containers that have been sealed and readied for transport.

“Contract Date” means the date that the duly authorized and executed Service Contract is registered by the City Comptroller.

“Contract Principles” means the summary of the significant cost and risk provisions, and other business terms, that will be included in the Service Contract.  The Contract Principles are contained in Appendix B.

“Contract Services” means all services to be provided by the Company under the Service Contract including, but not limited to, (1) receiving DSNY-managed Waste (2) Containerization of all Municipal Solid Waste received and accepted at the Transfer Station, (3) draying, if required, of Containerized Waste from the Transfer Station to an Intermodal Facility, (4) placing Containers on or removing Containers from barges or railcars at an Intermodal Facility, (5) transporting Containerized Waste to Authorized Disposal Sites, and (6) disposing of Containerized Waste in accordance with the Contract Standards.

“Contract Standards” means the most stringent of the terms, conditions, methods, techniques, practices and standards imposed or required by: (1) Applicable Law; (2) the Design Requirements; (3) the Performance Guarantees; (4) Good Engineering and Construction Practice; (5) Good Industry Practice; (6) applicable equipment manufacturers’ specifications; (7) applicable insurance requirements; and (8) any other standard, term, condition or requirement specifically provided in the Service Contract to be observed by the Company.

“Contract Year” means the City’s Fiscal Year commencing on July 1 in any year and ending on June 30 of the following year; provided, however, that the first Contract Year shall commence on the Service Date and shall end on the following June 30, and that the last Contract Year shall commence on the July 1 preceding the Termination Date and shall end on the Termination Date.  Any computation made on the basis of a Contract Year shall be adjusted on a pro rata basis to take into account any Contract Year of less than 365 days.

“CPI” means the annual value in a given Calendar Year for the unadjusted Consumer Price Index for All Urban Consumers, as reported by the U.S. Department of Labor, Bureau of Labor Statistics, for all items, U.S. city average.

“Curbside Recycling Program” means the City’s residential curbside recycling program for the collection, processing and reuse of Recyclables, including, but not limited to, newspaper, cardboard, mixed paper, metals, glass and plastics.

“Daily Waste Acceptance Guarantee” has the meaning specified in Section 3.2 of the Contract Principles.

“Depreciated Value” means the lesser of: (i) the book value of an asset (such as a piece of equipment); or (ii) the remaining non-depreciated value of that asset calculated using the straight line depreciation method over its useful life, as determined under the Internal Revenue Code for the applicable asset class.  A useful life of 20 years will be used to calculate the Depreciated Value of any land asset.

“Design Requirements” means the design requirements for the Transfer System and the Containers to be included as an appendix to the Service Contract based on the RFP and the Company’s technical proposal, as negotiated.

“Development Period” means the period from the Contract Date to, and including, the day preceding the Service Date, during which the parties will carry out the activities required in order to reach the Service Date.

“Development Plan” has the meaning specified in Section 2.2 of the Contract Principles.

“Disposal Capacity” means Primary Disposal Capacity and Reserve Disposal Capacity.

“Disposal Capacity Guarantee” has the meaning specified in Section 4.10 of the Contract Principles.

“Draft New Plan” means the new 20‑year Draft Comprehensive Solid Waste Management Plan currently being developed by the City.

“DSNY” means the New York City Department of Sanitation.

“DSNY-managed Waste” means Municipal Solid Waste collected by DSNY, or designated by DSNY to be DSNY-managed Waste, which is delivered to the Transfer Station.

“Equipment” means all of the equipment necessary to provide the Contract Services, including, but not limited to, the Transfer Station Equipment, Intermodal Facility Equipment and Transportation Equipment.

“Evaluation Committee” means the committee identified in Section 8.0 of this RFP.

“Event of Default by the City” has the meaning specified in Section 7.4 of the Contract Principles.

“Event of Default by the Company” has the meaning specified in Sections 7.2 and 7.3 of the Contract Principles.

“Extension Period” has the meaning specified in Section 2.20 of the Contract Principles.

“Fiscal Year” means a 12‑month period commencing on July 1 in any year and ending on June 30 in the following year.

“FOM Adjustment Factor” means the adjustment factor to be used to adjust the fixed operating and maintenance component of the Service Fee at the beginning of each Contract Year and to adjust other amounts specified in the Contract Principles, as further described in Section 9.7.2 of the RFP.

“Good Engineering and Construction Practice” means those methods, techniques, standards and practices which, at the time they are to be employed and in light of the circumstances known or reasonably believed to exist at such time, are generally recognized and accepted as good design, engineering, equipping, installation, construction and commissioning practices for the design, construction and improvement of capital assets in the municipal solid waste industry as followed in the State of New York.

“Good Industry Practice” means those methods, techniques, standards and practices that, at the time they are to be employed and in light of circumstances known or reasonably believed to exist at such time, are generally recognized and accepted as good operating, maintenance, repair, replacement and management practices in the solid waste transfer, containerization, transport and disposal industry as observed in the eastern portion of the United States.

“Governmental Approvals” means all orders of approval, permits, licenses, authorizations, consents, certifications, exemptions, registrations, rulings, entitlements and approvals issued by a Governmental Body of whatever kind and however described which are required under Applicable Law to be obtained or maintained by the Company with respect to the Contract Services.

“Governmental Body” means any federal, State, regional or local legislative, executive, judicial or other governmental board, agency, authority, commission, administration, court or other body, or any official thereof having jurisdiction.

“Guarantor” means the private entity that will execute the Guaranty with the City.

“Guaranty” means the Guaranty Agreement to be entered into by and between the City and the Guarantor which shall guarantee the performance by the Company of its obligations under the Service Contract.

“Hazardous Waste” means any hazardous substance or waste as defined by Applicable Law; provided, however, that Hazardous Waste shall not include such substances contained in small quantities in Municipal Solid Waste and, as such, is permitted, in accordance with Applicable Law, to be disposed of at one or more of the Authorized Disposal Sites.

“Holiday” means New Year’s Day, Lincoln’s Birthday, Presidents’ Day, Memorial Day, Independence Day, Labor Day, Columbus Day, Election Day, Veterans’ Day, Thanksgiving Day, and Christmas Day.  From time to time and upon written notice to the Company, the City may, at its sole discretion, redefine Holiday.  Such revisions shall not constitute an amendment to the Service Contract.

“Initial Term” has the meaning specified in Section 1.1 of the Contract Principles.

“Intermodal Facility” means a facility located within the Project Area to be used by the Company to place Containers onto barges or railcars for subsequent transport to an Authorized Disposal Site and to remove empty Containers from barges or railcars.

“Intermodal Facility Equipment” means the mobile equipment proposed by the Company to be used for the Intermodal Facility operations, as may be modified from time to time to reflect replacement of such equipment or purchase of new equipment in accordance with the Service Contract.

“Intermodal Facility Site” means a site at which an Intermodal Facility is located.

“Letter of Credit” has the meaning specified in Section 8.2 of the Contract Principles.

“Long Term Export Program” means the program to be adopted in the New Plan that provides for export of DSNY-managed Waste out of the City by barge or rail under one or more service contracts to be entered into by and between the City and one or more private entities.

“Mandatory Business Terms” has the meaning specified in Section 7.3 of this RFP.

“Mayor” means the Mayor of the City of New York.

“Minimum Experience Qualification Requirements” means those requirements identified in Section 7.1 of this RFP.

“Minimum Financial Qualification Requirements” means those requirements identified in Section 7.2 of this RFP.

“Minimum Qualification Requirements” means both the Minimum Experience Qualification Requirements and Minimum Financial Qualification Requirements.

“Minimum Submission Requirements” means those requirements identified in Section 7.4 of this RFP.

“Municipal Solid Waste” or “MSW” means combined household, commercial and industrial waste materials, including, but not limited to, solid waste, garbage, trash, rubbish and refuse, lot cleanings, street cleanings and construction and demolition waste, and does not include Unacceptable Waste.

“New Plan” means the new 20‑year Comprehensive Solid Waste Management Plan to be adopted by the City Council and approved by NYSDEC.

“New Transfer System” means a Transfer System involving the construction of a new Transfer Station and a new Intermodal Facility or the construction of a new Transfer Station with an existing Intermodal Facility, and not involving the upgrade or modification to a Transfer Station existing and permitted as of the Contract Date.

“Offset” shall have the meaning identified in Section 5.1.4 of this RFP.

“Offset Area” shall have the meaning identified in Section 5.1.4 of this RFP.

“Operating Day” means each Monday, Tuesday, Wednesday, Thursday, Friday and Saturday, except Holidays.

“Operating Week” means each Operating Day from Monday through Saturday during a calendar week.

“Other Intermodal Facilities” means facilities not located in the Project Area that are used to place Containers on or remove Containers from barges or railcars.

“Performance Guarantees” means the Daily Waste Acceptance Guarantee, the Disposal Capacity Guarantee, the Vehicle Processing Guarantee, and the Waste Disposal Guarantee.

“Performance Liquidated Damages” means the liquidated damages payable by the Company pursuant to Sections 3.3 and 3.6 of the Contract Principles.

“Pre-Proposal Conference” means the pre-proposal conference described in Section 3.1.4 of this RFP.

“Price Proposal” means the submittal by a Proposer conforming to Section 9.7 of this RFP.

“Primary Disposal Capacity” means permitted and otherwise uncommitted disposal capacity at one or more Authorized Disposal Sites, as further specified in Section 4.10 of the Contract Principles.

“Procurement Schedule” means the schedule provided in Section 2.1 of this RFP, as may be changed from time to time by the City.

“Project Area” shall have the meaning identified in Section 1.1 of this RFP.

“Project Waste” shall have the meaning identified in Section 1.1 of this RFP.

“Proposal” means the submittal by a Proposer conforming to the requirements of this RFP.

“Proposal Deposit” means the sum referred to in Section 3.2.3 of this RFP.

“Proposal Due Date” means the date referred to in Section 2.1 of this RFP.

“Proposal Modification” means any change to the Proposal described in Section 3.2.6 of this RFP.

“Proposer” means a party who submits a Proposal to DSNY that is responsive to the terms of this RFP.

“Qualified and Responsive” has the meaning specified in Section 7.5 of this RFP.

“Qualified Commercial Bank” means a domestic commercial bank whose long term debt is rated “A2” or higher by Moody’s, whose long term debt is rated “A” or higher by Fitch, Inc. and whose long term debt is rated “A” or higher by Standard & Poor’s (if there is a split rating, the lower of the three shall apply), and which is a bank organized and existing under the laws of the United States and has its principal office in New York City.  The Qualified Commercial Bank will be subject to the approval of the City, which shall not be unreasonably withheld or delayed.

“Qualified Proposer” has the meaning specified in Section 7.5 of this RFP.

“Qualified Surety Company” means a domestic surety company: (i) having a rating of “A” in the latest revision of the A.M. Best Company’s Insurance Report; (ii) listed in the United States Treasury Department’s Circular 570, “Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable Reinsurance Companies”; and (iii) holding a certificate of authority to transact surety business in New York State.  The Qualified Surety Company will be subject to the approval of the City, which shall not be unreasonably withheld.

“Receiving Time” means twenty-four (24) hours during each Operating Day.

“Recyclables” means materials that are recovered for reuse or recycling from DSNY-managed Waste prior to being delivered to the Transfer Station.

“Renewal Term” has the meaning specified in Section 1.2 of the Contract Principles.

“Required Service Period Insurance” means the insurance required in Section 8.3 of the Contract Principles.

“Reserve Disposal Capacity” means permitted and otherwise uncommitted disposal capacity at one or more Authorized Disposal Sites, as further specified in Section 4.10 of the Contract Principles.

“Scheduled Service Date” has the meaning specified in Section 2.19 of the Contract Principles.

“Selected Proposer” means a Proposer selected by the City to enter into negotiations with the City as a result of the Proposal evaluation process.

“Service Contract” means the service contract to be entered into by and between the Company and the City for the Company’s performance of the Contract Services.

“Service Date” means the date on which the Company certifies that it is ready to begin performing the Contract Services.

“Service Fee” means the compensation the City will pay for the Company’s performance of the Contract Services, as further described in Section 9.7.2 of the RFP.

“Service Manager” has the meaning specified in Section 5.3 of the Contract Principles.

“Service Period” means the period from the Service Date to, and including, the Termination Date.

“State” means the State of New York.

“Technical Proposal” means a Proposer’s submittal conforming to Section 9.5 of this RFP.

“Technical Proposal Requirements” means the requirements of the Proposal set forth in Section 9.5 of this RFP.

“Term” means the Initial Term and, if applicable, the Renewal Term.

“Termination Date” means the last day of the Term of the Service Contract, whether by expiration or earlier termination as set forth in the Contract Principles.

“Ton” means a “short ton” (2,000 pounds).

“Tons” or “Tonnage” means tons of DSNY-managed Waste.

“Transfer Station” means the transfer station located within the Project Area to be used by the Company to receive DSNY-managed Waste from the City.  The Transfer Station and Intermodal Facility may or may not be located on the same site.

“Transfer Station Equipment” means the equipment proposed by the Company to be used for the Transfer Station operations, as may be modified from time to time to reflect replacement of such equipment or purchase of new equipment in accordance with the Service Contract.

“Transfer Station Site” means a site at which a Transfer Station is located.

“Transfer System” means the Transfer Station and the Intermodal Facility.

“Transfer System Improvements” means those improvements that involve the modification of an existing Transfer System or the construction of a New Transfer System.

“Transfer System Improvements Governmental Approvals” means all Governmental Approvals required to commence construction of the Transfer System Improvements.

“Transportation Equipment” means the equipment proposed by the Company to be used for the transportation of Containers including, but not limited to, all trucks, railcars, barges and related equipment, as may be modified from time to time to reflect replacement of such equipment or purchase of new equipment in accordance with the Service Contract.

“Truck Route” means a route designated by the City Department of Transportation for use by commercial vehicles.

“Unacceptable Waste” means Hazardous Waste and other materials that constitute a threat to health or safety, or violate or cause the violation of any Applicable Law, when accepted; provided, however, that small quantities of Hazardous Waste or medical waste permitted by Applicable Law to be in Municipal Solid Waste shall not constitute Unacceptable Waste.

“Uncontrollable Circumstances” means any act, event or condition that is beyond the reasonable control of the party relying thereon as justification for not performing an obligation or complying with any condition required of such party under the Service Contract, and that materially interferes with or materially increases the cost of performing its obligations thereunder, to the extent that such act, event or condition is not the result of the willful or negligent act, error or omission, failure to exercise reasonable diligence, or breach of the Service Contract on the part of such party.

Inclusions.  Subject to the foregoing, Uncontrollable Circumstances shall include, and shall not be limited to, the following:

(1)
a Change in Law made by the City or a Change in Law made by a federal Governmental Body that is generally applicable to the waste management industry;

(2)
naturally occurring events (except weather conditions normal for the areas in which the Contract Services are to be performed) such as landslides, underground movement, earthquakes, lightning, fires, tornadoes, hurricanes, floods, epidemics, and other acts of God;

(3)
explosion, sabotage or similar occurrence, acts of a declared public enemy, extortion, war, blockade or insurrection, riot or civil disturbance;

(4)
regional and national labor disputes;

(5)
the failure of any subcontractor (other than the Company, the Guarantor or any Affiliate thereof) to furnish services, materials or equipment on the dates agreed to, but only if such failure is the result of an event which would constitute an Uncontrollable Circumstance if it affected the Company directly, and the Company is not able after exercising all reasonable efforts to timely obtain substitutes;

(6)
the failure of any appropriate Governmental Body or private utility having operational jurisdiction in the areas in which the Waste Management System is located to provide and maintain utilities to the Waste Management System which are required for the performance of the Contract Services;

(7)
the preemption, confiscation, diversion or destruction of materials or services by a Governmental Body in connection with a public emergency or any condemnation or other taking by eminent domain of any material portion of the Waste Management System;

(8)
a violation of Applicable Law by a person other than the affected party or its subcontractors;

(9)
with respect to the Company, any Event of Default by the City; or

(10)
with respect to the City, any Event of Default by the Company.

Exclusions.  It is specifically understood that none of the following acts, events or circumstances shall constitute Uncontrollable Circumstances:

(1)
any Change in Law other than a Change in Law made by the City or a Change in Law made by a federal Governmental Body that is generally applicable to the waste management industry;

(2)
any act, event or circumstance that would not have occurred if the affected party had complied with its obligations under the Service Contract;

(3)
changes in interest rates, inflation rates, wage rates, insurance costs, commodity prices, currency values, exchange rates or other general economic conditions;

(4)
changes in the financial condition of the City, the Company, the Guarantor, or their Affiliates or subcontractors affecting the ability to perform their respective obligations;

(5)
any act, event, condition or circumstance affecting the Company’s responsibility to provide financing for the development of the Waste Management System and the performance of the Contract Services, as further described in Section 2.4 of the Contract Principles;

(6)
the consequences of error, neglect or omissions by the Company, the Guarantor, any subcontractor, any of their Affiliates or any other person in the performance of the Contract Services;

(7)
any labor disputes other than regional or national labor disputes;

(8)
union or labor work rules, requirements or demands which have the effect of increasing the number of employees employed at the Waste Management System or otherwise increasing the cost to the Company of performing the Contract Services;

(9)
any impact of prevailing wage or similar laws, customs or practices on the Company’s costs;

(10)
normal weather conditions for the areas in which the Contract Services are performed;

(11)
any surface or subsurface geotechnical or hydrological conditions, including the existence of compressible soil layers, masses, unstable soils, manmade deposits, and water table fluctuations;

(12)
any act, event, circumstance or Change in Law occurring outside of the United States;

(13)
except as provided in item (1) of the inclusions set forth above, any act, event, circumstance or Change in Law occurring at any Authorized Disposal Site, as further described in Section 4.11 of the Contract Principles;

(14)
mechanical failure of equipment to the extent not resulting from a condition that is listed in the “Inclusions” section of this definition;

(15)
power outages to the extent not caused by third party utilities or resulting from a condition that is listed in the “Inclusions” section of this definition;

(16)
failure of the Company to secure patents which it deems necessary for the performance of the Contract Services;

(17)
except to the extent provided in Section 9.6 of the Contract Principles, any failure in obtaining appropriate Governmental Approvals for any of the Development Period responsibilities;

(18)
any threatened, pending, existing, settled or judicially resolved Legal Proceeding; or

(19)
a Change in Law pertaining to taxes.

“Vehicle Processing Guarantee” has the meaning specified in Section 3.6 of the Contract Principles.

“VENDEX” means the information and forms that pertain to business history and ownership and are contained in Qualification Statement Form Q-5 of this RFP, which is to be completed by each Proposer.

“Waste Disposal Guarantee” means the Company’s obligations set forth in Section 4.12 of the Contract Principles.

“Waste Management System” means all property and assets owned by the Company and used for or in connection with the performance of the Contract Services including, but not limited to, physical assets, contracts, leases, licenses, permits and Governmental Approvals.

“Weekly Waste Acceptance Limit” has the meaning specified in Section 3.5 of the Contract Principles.
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