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Arbitration is widely used in employment disputes, impacting various segments of the workforce from
professionals to minimum wage workers, as well as in consumer and health contracts. Arbitration can
be a legitimate, cost-effective, and efficient way to resolve disputes between two parties with equal
bargaining power.

Forced arbitration and nondisparagement clauses in employment contracts pose a significant threat to
workers and their families. Forced arbitration, also known as mandatory arbitration, requires individuals
or employees to resolve workplace disputes—such as wage disputes, sexual harassment disputes, or
wrongful termination disputes—through a binding arbitration process. These requirements are also
being used by corporations in consumer and public health contracts. Forced arbitration promotes a
system that exploits workers by stripping them of the right to access the court system, which denies
them the opportunity to have their stories heard in front of a judge and jury, and the right to appeal an
unfavorable decision. Workers are also denied the right to join fellow workers in collective

action lawsuits.

Employees have a lower chance of prevailing in arbitration—succeeding only about 21—percent of the
time, than in court. Additionally, the losing party has the burden of paying costly arbitration fees.

Forced arbitration clauses are often hidden in long contracts or employee handbooks provided

after employment begins, making many New Yorkers unaware of the rights they are signing away.
Unfortunately, agreeing to all the terms of the employment contract, which includes a forced
arbitration clause, is often a “condition of employment.” Even if workers are aware of the existence of
an arbitration clause, they often do not have the power to negotiate the terms of the

arbitration agreement.

Arbitration by definition is an opaque, private process. Allegations, outcomes, monetary (or other)
awards, and any findings of bad business practices or workplace abuse made during the arbitration
process are confidential. It is difficult to know exactly how many New York City employees have suffered
due to the secrecy of the system, but a recent survey of companies found that more than half of private
sector non-union workers (60 million people) are subject to forced arbitration nationally.

Similar to mandatory arbitration clauses, nondisparagement clauses in employment contracts create
a “culture of secrecy,” shielding and protecting bad corporate actors from public accountability.
Nondisparagement clauses prevent workers from speaking out against current or former employers
when their rights have been violated.




To combat the injustices arbitration and nondisparagement clauses create, New York City and State must
take action to safeguard workers’ rights and hold bad corporate actors accountable.
Specifically, we recommend:

1. Create a NYC Forced Arbitration and Nondisparagement Clause Registry: New York City should require
companies to register if they require forced arbitration or nondisparagement clauses.

2. Mandate that companies that require forced arbitration and nondisparagement clauses for
employment must declare this in job advertisements.

3. New York City should not do business with, or provide benefits or incentives to companies that require
forced arbitration to resolve workplace disputes.

4. Enact the New York State Empowering People in Rights Enforcement (EMPIRE) Act (A7958) that
promotes enforcement of Local Laws by delegating enforcement activity.

5. Enact the New York State Bill (A2842) that prohibits the State from contracting with companies that
use forced arbitration clauses in their employment contracts and in certain consumer contracts.

6. Examine the feasibility of allowing representative actions on behalf of the New York City by delegating
the enforcement activity of the NYC Commission on Human Rights so that workers could bring actions
against their employers for discrimination claims.




There are various alternatives to resolve legal disputes outside of the traditional courtroom system.
Arbitration is an alternative form of dispute resolution that allows two disputing parties to present their
case in front of an arbitrator or a panel of arbitrators.! The arbitrator hears arguments from both parties,
weighs the evidence and arguments against the rules, and decides the outcome of the case.? Arbitrations
take place outside the court room with no jury or public record, and in binding arbitration, no right to
appeal the decision. The arbitrator has the power to set the rules of the arbitration, such as what types
of evidence is permitted,® and are not subject to courtroom rules or rules of evidence, leaving workers
vulnerable to unfair procedures and outcomes.*

Arbitration is widely used in employment disputes, impacting various segments of the workforce from
professionals to minimum wage workers, as well as in consumer and public health contracts.>® Arbitration
can be a legitimate, cost-effective, and efficient way to resolve disputes between two parties with equal
bargaining power.

Arbitration can be voluntary or forced. Voluntary arbitration allows both sides to agree to resolve their
dispute through arbitration.” However, when arbitration is forced, it perpetuates the power imbalance
inherent in the employee-employer relationship. Corporate employers have distinct advantages over
aggrieved workers, posing many threats to workers’ rights.® Forced arbitration, also known as mandatory
arbitration, requires individuals or employees to resolve workplace disputes—such as wage disputes,
sexual harassment disputes, or wrongful termination disputes—through a binding arbitration process.’




It is now common practice for employers to include forced arbitration clauses in employment contracts
as a condition of employment.® Over the past 10 years, there has been a surge in the use of arbitration,
from large multi-national corporations to local storefronts. This has created a private justice system that
benefits business interests and deprives employees of the right to access our court system.!* As former
U.S. Secretary of Labor Robert Reich states, the “fundamental promise of equal justice under law is facing
a severe threat.”?

Forced arbitration clauses in employment contracts undermine New York Human Rights laws by allowing
employers to use forced arbitration to privately resolve workplace discrimination issues, thus barring
workers from seeking legal redress for their situation through the city, state, and federal courts that
adjudicate anti-discrimination and anti-harassment laws.

The New York City Human Rights law was enacted based on the New York City Council’s finding and
declaration that “prejudice, intolerance, bigotry, and discrimination, bias-related violence or harassment
and disorder occasioned thereby threaten the rights and proper privileges of its inhabitants and menace
the institutions and foundation of a free democratic state.”** The Law, Title 8 of the Administrative

Code of the City of New York, prohibits discrimination in New York City. Individuals are protected from
discrimination in many areas, based on a number of protected classes. Protected Classes under the New
York City Human Rights Law are: age, alienage or citizenship status, color, disability, gender (including
sexual harassment), gender identity, marital status and partnership status, national origin, pregnancy,
race, religion/creed, and sexual orientation.* Current or prior service in the uniformed services will be
added as a class, effective November 19, 2017.%> Additional protections are provided in employment
based on: arrest or conviction record, caregiver, credit history, unemployment, and status as a victim of
domestic violence, stalking, and sex offenses.!®

Workers are also protected on the state level, through of the New York State Human Rights Law,*” and on
the federal level by the Civil Rights Act of 1964.%8




Forced arbitration is a “private, closed door system” of justice that leads to a lack of public accountability
and transparency.®® Crucial information such as the facts of the case, decisions, and settlement

amounts go unpublished. This privatized system of justice poses a great danger to civil rights and sexual
harassment cases, as the Center for American Progress stressed:

“When arbitration is a required mechanism from the start rather than a voluntary
way to settle disputes with consumers and workers, it gives companies a free pass
for low quality and abusive practices. When the risk of being held accountable is low,
there is less incentive for companies to do the right thing.”?

In cases where the company has an endemic problem of racial discrimination or has mishandled sexual
harassment claims, arbitration settles these disputes behind closed doors and away from the public eye.?
Bad corporate actors are not held publicly accountable, further encouraging a company culture that
exploits, harasses, and discriminates against its workers.?

An Economic Policy Institute 2017 report found that the number of non-union private sector companies
requiring forced arbitration has increased from around two percent of workers in 1992 to more than half
(53.9 percent) of workers in 2017.% Large companies force arbitration more often. Among companies
with 1,000 or more employees, 65.1 percent have mandatory arbitration procedures.*




Some of the corporations that have used mandatory arbitration clauses include:
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i Workers in some Macy's locations are not subject to pre-dispute mandatory arbitration agreements because they are represented
by a union and covered by the terms of a collective bargaining agreement. In contrast to mandatory arbitration agreements in non-
union workplaces, collective bargaining agreements typically contain grievance and arbitration procedures that are determined by
both their union and their employer, and workers are provided representation in these proceedings.

(Source: “Justice for Sale”, Center for Popular Democracy)
*Most of these Corporations are either headquartered in or do business in New York City




Forced arbitration clauses in employment contracts perpetuate sexual harassment in the workplace
by protecting bad corporate employers from public scrutiny and accountablity.?®> Gretchen Carlson,
former Fox News television commentator, sued Roger Ailes, former CEO at Fox News, for sexual
harassment and won a $20 million settlement?®. An arbitration clause in Carlson’s employment
contract prevented her from directly suing Fox News,?” but did not prevent Carslon from directly
suing Ailes in open court. The lawsuit opened the door for the media to uncover Fox News’ history
of covering up the sexual harassment by Ailes and other major figures at the company.?® Additional
discrimination and retaliation employment claims have been filed against Fox, including a lawsuit
by 23 current and former employees. The attorney for the employees reported that Fox denied
a request to release his clients from confidentiality agreements.? Forced arbitration adds to
the challenges already facing employees who struggle to come forward with discrimination and
harassment complaints.




Workers are more likely to lose in forced arbitration proceedings than in federal court.** Workers win
21 percent of the time in forced arbitration
compargd to 59 percent in federal court and 38 Employee Win & Loss Rates in Arbitration
percent in state court.?

Forced arbitration is a biased system of justice
that favors the repeat player: corporations.3?
Corporations have a tendency to hire the same
private arbitration companies and arbitrators.
When an arbitrator rules in favor of the
corporation, it increases the likelihood that the
same arbitrator or arbitration company will be
rehired.*

®m Win Rate Loss Rate

(Source: “Justice for Sale”, Center for Popular Democracy)

A study performed by the Economic Policy Institute found that the first time an employer appeared in
front of an arbitrator, the worker had a 17.9 percent chance of winning.?* After an employer appeared in
front of the same arbitrator after four cases, the worker’s chances of success fell to 15.3 percent.® Finally,
after 25 arbitration cases, the worker’s chance of success plummeted to 4.5 percent.® The repeat player
advantage works to stack the deck or the odds against the aggrieved worker, leading to the corrosion of
workers’ rights.?’
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Mandatory arbitration forces workers to take their disputes outside of court and into a private system.3®
Workers are forced into binding arbitration clauses in two ways: (1) unknowingly, or as (2) a “condition

to employment”.® First, a worker unknowingly agrees to forced arbitration when the worker signs an
employment contract or when the worker receives orientation material at the start of employment,

such as an employee handbook.* Because arbitration clauses are buried in boilerplate language in
contracts and employee handbooks, workers often ignore the language or skim it.*! The forced arbitration
requirement can also simply be included in an email or posted.*? As a result, workers are either unaware
that a forced arbitration clause exists or they do not understand the legal impact of forced arbitration.*

Second, it is now common for companies to require prospective employees to sign arbitration agreements
as a “condition to employment.”** Companies can refuse to hire a prospective employee who does not
sign the employment contract that contains a forced arbitration clause.* Consequently, the employee
loses the ability to negotiate the terms of the employment contract. Companies can also impose forced
arbitration clauses on workers who have been employed with the company for many years.*® Workers are
forced to comply if they want to remain employed. Ultimately, workers are left with two options: waive
the right to have a day in court in exchange for employment or assert your judicial rights at the expense
of unemployment. Forced arbitration perpetuates the unequal bargaining power between company-
employers and individual workers.

All employees hired, agree to participate in our Mandatory Arbitration Program {(“MAP”’) as a condition of
employment. All disputes arising from application for, employment and termination (except those prohibited by law)
will be resolved through binding arbitration. Arbitration is an alternative dispute resolution process administered by
an independent arbitration association. Additional material on MAP is available on request.

(Source: “Taking ‘Forced’ Out of Arbitration”, The Employee Rights Advocacy Institute For Law & Policy)
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More than half of private sector non-union workers (60 million people) are required to follow forced
arbitration and thus lose the right to have their case heard in front of a judge and jury.*’

Arbitrators are the ultimate decision makers and set the procedural rules. They are not subject to
courtroom rules or rules of evidence, leaving workers vulnerable to unfair procedures and outcome.*®
Arbitrators yield a great amount of power in this private system of justice, leaving the arbitrator’s
decisions unchecked especially if the decision is unfairly biased towards one party. Forced arbitration
removes workers from the traditional safeguards built into our justice system,* creating a privatized
justice system that benefits companies.*

Once an arbitrator rules in favor of the employer, workers lose their ability to appeal the decision because

arbitration rulings are final.>* Even if the arbitrator misapplies the law or rejects crucial evidence, the final
decision cannot be overturned through an appeal.

Differences between the courts and forced arbitration

The worker and employer freely decide to go to The employer forces the employee to resolve all

court to resolve a dispute that arises. potential claims in arbitration before any actual
dispute exists.

The parties to the dispute do not pay the judges, Arbitrators rely on repeat customers, who tend to

and judges have no financial stake in the cases be employers, to sustain their business.

they decide.

The parties can seek a higher court review if either Arbitrators' decisions will stand, even if the

disagrees with the lower court’s decision. arbitrator clearly misapplies the law.

The same procedural rules apply equally to The employer has more power than the employee

both sides. to choose the arbitrator and the rules that apply.

Employer wrongdoing is made public. Employer wrongdoing is kept secret.

(Source: “Taking ‘Forced’ Out of Arbitration”, The Employee Rights Advocacy Institute For Law & Policy)
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Even if workers successfully win in arbitration, damage amounts are significantly lower than damages

won through state or federal court.>> Median damages in employment arbitration amount to $36,500 as
compared to $176,426 in federal court employment discrimination damages and $85,560 in damages in
state non-civil rights cases.>® The much reduced amount does not adequately compensate workers for the
lost wages, emotional turmoil and anxiety, potential ongoing retaliation, damaged reputation, loss of career,
and many other challenges involved with seeking justice.

A Comparison: Median Damage
Amounts Awarded

Forced Arbitration State Court (Non-Civil Federal Court
Rights)

(Source: “The Arbitration Epidemic”, Economic Policy Institute)
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In 2012, Mr. Chow worked as a delivery driver for
A-1International Courier Service in New York,
where he delivered computer parts to companies
across the tri-state area. Because A-1 misclassified
Mr. Chow as an independent contractor, he did

not receive many of the benefits guaranteed to
full-time employees. For example, although Mr.
Chow worked long hours, he did not receive wages
at the proper overtime rate for all hours worked in
excess of 40 each workweek. A-1also unlawfully
took deductions from Mr. Chow's wages for many
expenses such as car insurance, equipment, and
vehicle maintenance, and failed to reimburse

him for these expenditures. Because Mr. Chow

had been misclassified by A-1as an independent
contractor, the company could avoid covering many
of these expenses—which they would have to cover
if Mr, Chow was an employee.

Shortly after beginning his job, Mr. Chow realized
that he was unable to earn enough to get by.

In addition to unlawful deductions, Mr. Chow
received only an $11 payment for the completion
of a successful trip, no matter the distance he
traveled to the drop-off location. Mr. Chow began

requesting that the dispatcher assign him more
local trips so that he could save some money on
gas and tolls. Without adequate compensation,
Mr. Chow was sometimes spending more on gas
than he was earning for his work. And on top

of that he had other mounting bills to pay—
house payments, electricity, and phone bills, for
example. Ultimately, Mr. Chow found the job to
be disadvantageous due in large part to the
numerous deductions A-1took from his wages.

Determined to recover his wages, Mr. Chow found
an attorney who took his case, but after filing with
the court, he was told he had to fight it individually
in arbitration, which is where his case is currently
pending (along with the cases of dozens of other
A-1drivers). Misclassification is much harder to

fight through arbitration than in open court.

Because Mr. Chow had signed an arbitration
agreement, there was very little he could do

to claim his stolen wages. Like many workers
desperate for a job, Mr. Chow signed an arbitration
agreement that foreclosed his opportunity to bring

his claims to court.

(Source: “Justice for Sale”, Center for Popular Democracy)

Arbitration is financially risky, putting the aggrieved workers in a vulnerable position. Arbitration
companies charge exorbitant fees, often costing workers between $250 to $700 per day for a hearing.>
The parties must also pay additional costs such as room rental fees, arbitrator’s travel expenses,
administrative fees, and attorney’s fees that can cost upward of thousands of dollars.>> Additionally,
forced arbitration clauses typically ban class action suits which allow workers to band together and pursue
justice against their employer. Workers have less financial resources than companies; banding together
with other similarly situated aggrieved workers allows them to collectively bear the

financial risk.
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The court system is also more financially feasible for workers because lawyers may recover attorney’s

fees in court proceedings depending on the state’s law. Attorney’s fees are more difficult to recover in
arbitration.>® Some lawyers may take a case on a contingency fee, meaning that workers only pay their
attorney if they win the case.®” Workers can also bring their dispute to small claims court without a lawyer,
thus avoiding attorney and arbitration fees."®

The power of employers to force workers into arbitration unknowingly or as a condition of employment
comes from the Federal Arbitration Act (FAA), passed in 1925.5° Originally the FAA only applied to a
“narrow range of commercial disputes;” however, a number of Supreme Court decisions greatly expanded
the power of the FAA.®° The FAA states if an arbitration clause exists in a contract involving commercial
transactions, a court is not allowed to hear the dispute and must compel the parties

to arbitration.

Today, the FAA applies to all types of disputes, no longer limiting it to commercial transactions.®* The FAA
preempts state and local laws that attempt to limit arbitration clauses in contracts.®? According to the
National Employment Lawyers Association (NELA), there are a wide range of workplace protection laws
that are at risk because of forced arbitration including:

o Civil Rights Acts of 1964 and 1991;

° Age Discrimination in Employment Act;

o Americans with Disabilities Act Amendments Act;

o Family and Medical Leave Act;

° Fair Labor Standards Act;

o Equal Pay Act;

o Uniformed Services Employment and Reemployment Rights Act;
o National Labor Relations Act; and

J Lilly Ledbetter Fair Pay Act of 2009.%
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There has been federal administrative action to restrict the applicability of forced arbitration clauses.

In 2016, the Obama Administration issued a rule that prevented nursing homes that receive Medicare
and Medicaid from forcing patients to sign mandatory arbitration clauses prior to admission.® The rule
aimed to provide victims of elder abuse, sexual harassment, wrongful death, and other claims the option
of filing in court rather than forced into private arbitration as their only recourse. However, the Trump
Administration has proposed a revision to the rule that rescinds the ban on forced arbitration agreements
but claims it will increase transparency by making sure the mandatory arbitration agreements are written
in plain understandable terms and in the language that the senior or their representative can understand,
and that the terms be explained to them.®®

In July 2017, the Consumer Financial Protection Bureau (CFPB) issued a new rule preventing banks and
financial institutions from inserting mandatory arbitration language into consumer contracts.®® Companies
would be banned “from using mandatory arbitration clauses to deny groups of people their day in
court.”®” However, the mostly Republican members of the U.S. House of Representatives moved quickly to
pass a legislative veto of the CFPB rule.®® The U.S. Senate is apparently planning to pass a legislative veto
as well if it can garner the sufficient votes.®°

The Supreme Court has held that arbitration clauses in contracts may prohibit class action suits, even if a
class action lawsuit is the only economically viable way for plaintiffs to bring a case to court.”

The next big Supreme Court battle that involves the legality of arbitration clauses will be heard in October
2017 when the Court will hear three consolidated cases: National Labor Relation Board v. Murphy Oil
USA, Inc., Epic Systems Corp v. Lewis, and Ernst & Young LLP v. Morris.”>’>73 |n all three cases, aggrieved
workers are trying to pursue class or collective action lawsuits for back wages or other types of damages.
The aggrieved workers are asserting their right, under the National Labor Relations Act (NLRA), to engage
in “concerted activity”, here, a class action.”

The question that the Supreme Court must answer is whether companies can use arbitration clauses,

a power given to employers under the FAA, to prevent workers from banding together in a class action
lawsuit, given the NLRA’s protections of concerted activity. It is an important question with an answer that
can potentially further undermine workers’ rights.
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In June 2017, the Trump Administration filed an amicus brief in support of the corporations in these
cases.”® This is a reversal from the Obama Administration’s position that placed its support behind workers
and the NLRB, and now places the U.S. Solicitor General in opposition to the NLRB.”®

A Supreme Court ruling against the right to concerted activity would deprive workers of rights they have
gained through multiple laws enacted by a number of different Congresses including the National Labor
Relations Act (NLRA) and Norris LaGuardia Act that “aimed to reduce industrial strife resulting from court
injunctions that enforced one-sided employment contracts imposed on individual workers.”””

Like forced arbitration clauses, nondisparagement agreements are included in employment
contracts. According to the New York Times, the use of nondisparagement clauses, prevalent
in settlement agreements, are increasingly used in employee contracts.”® Nondisparagement
clauses may prevent employees, who have been victims of their company’s misconduct and
illegal acts, from speaking out against the company. If employees violate nondisparagement
clauses, they are subject to expensive litigation as a violation of the contract.

In addition, nondisparagement clauses create a “culture of secrecy” and shields corporate
wrongdoing. The New York Times reports that tech companies have increased the use of
nondisparagement clauses, often having an adverse effect on women when they are sexually
harassed in the workplace.” Similar to the problems with mandatory arbitration clauses,
nondisparagement clauses not only prevent workers from publicly speaking up about their
experiences at a company but they shield companies from public scrutiny. Companies lack
accountability when there is no public scrutiny that challenges corporate culture and history of
sexism or discrimination. Additionally prospective employees do not have public knowledge of
the company’s culture.
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It is crucial for New York City and State to take affirmative steps to protect workers’ rights and ensure that
all parties have access to a fair and open judicial process for adjudicating violations of labor, human rights,
and other laws. The City and State also should ensure that residents are able to seek redress under New
York City and State laws, including the New York City Human Rights Law and New York State Human Rights
Law.

Create a NYC Forced Arbitration and Nondisparagement Clause Registry: New York City Should Require
Companies to register if they use Forced Arbitration and Nondisparagement Clauses.

Binding arbitration and nondisparagement clauses are frequently buried in employment contracts or
located in employee handbooks after the employee has started employment. Oftentimes, employees are
blindsided by the existence of the clauses until a workplace dispute, such as wage theft or wrongful
termination, arises. As a result, the employee unknowingly waives the right to be heard in front of a judge
and jury. Forced arbitration also deprives employees of the ability to appeal an unfavorable decision

and the option of banding together with fellow employees to sue the employer—and places them into a
disadvantaged forum. The City registry will be publicly accessible and will create transparency between
employer and potential employees, safeguarding and empowering workers’ rights.

Mandate That Companies That Require Forced Arbitration and Nondisparagement Clauses for
Employment Declare It in Job Advertisements.

Similar to the NYC Registry, prospective employees can learn about a company’s use of forced arbitration
or nondisparagement clauses prior to engaging with the company. This will increase transparency and
give job seekers the opportunity to fully assess employment options and factor in these forced clauses
when deciding upon which company to work for.

New York City Should Not Do Business with Companies That Require Forced Arbitration.

New York City should only contract and work with companies that engage in fair employment practices.
New York City workers should be able to fully avail themselves of their rights and protections under City
laws such as the NYC Human Rights Law. Refusing to contract with companies that use forced arbitration
to resolve workplace disputes advances New York City’s interest in protecting workers’ rights. Just as
importantly, it advances the City’s interest in contracting only with “responsible bidders.” Forced
arbitration can temporarily conceal systemic rot in companies that eventually boils over and leads to
catastrophic disruption. Forced arbitration policies create an unjustifiable level of risk when the City must
be able to rely on contractors to deliver as promised. Additionally, the City’s procurement rules explicitly
state that agencies must consider whether a satisfactory record of business integrity is met when
determining whether a bidder is sufficiently responsible.t® A company’s decision shows not only
irresponsible risk, but demonstrates a clear lack of ethics in dealing with its workers. Consequently, it is
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only logical to consider the practice in determining whether a bidder is suitably responsible.

In 2016, the Obama Administration issued a rule that prevented nursing homes that receive Medicare and
Medicaid from forcing patients to agree to mandatory arbitration clauses prior to admission. Similarly,
companies that receive City benefits or incentives should agree to not use forced arbitration—this
promotes nondiscriminatory business practices, the fair treatment of workers, and workers accessing
their legal protections.

Enact the Empowering People in Rights Enforcement (EMPIRE) Act (A7958) That Promotes Enforcement
of Local Laws by Delegating Enforcement Activity to Private Attorneys General.

By passing and enforcing the EMPIRE Act (sponsored by Assemblywoman Latoya Joyner), New York State
can increase its enforcement capacity by delegating New York State’s enforcement power to individuals.
Aggrieved employees can act on the State’s behalf to initiate public enforcement when labor laws are
violated. The lawsuit is brought under the State’s name; therefore the claim cannot be brought into
arbitration.

Enact the NY State Bill (A2842) That Prohibits the State from Contracting with Companies That Use
Mandatory Arbitration Clauses in Certain Consumer and Employment Contracts.

New York State Assembly Bill A2842 (sponsored by Assemblyman Jeffrey Dinowitz) prohibits state
agencies from entering into contracts with entities which enforce mandatory arbitration clauses in
consumer and employment contracts, safeguarding workers’ rights statewide.

Examine the Feasibility of Allowing Representative Actions on Behalf of the City of New York.

Similar to the State EMPIRE Act, New York City should explore the option of increasing the City’s
enforcement capacity by delegating the authority of the NYC Commission on Human Rights to allow
representative actions on behalf of the City. Workers could then bring actions against their employers for
discrimination claims on behalf of New York City.
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Voluntary arbitration can be a legitimate, cost-effective, and efficient way to resolve disputes between
two parties with equal bargaining power. However, forced arbitration and nondisparagement clauses pose
a significant threat to workers’ rights and promote a system that strips workers of their right to access the
court system. This is particularly detrimental when workers are deprived of the option to band together to
file class action lawsuits.

The City must act expediently to safeguard workers and to hold employers accountable for their actions.
The policy recommendations put forth by the Public Advocate’s Office are the first of many important
steps needed to protect workers and their families and to combat the injustices forced arbitration and
nondisparagement clauses create.




Writing and research for this policy report was conducted by Jennifer Rubin, Legal and Policy Intern and
Bich Ha Pham, Director of Policy. Additional support was provided by Jennifer Levy, General Counsel for
Litigation; Molly Thomas-Jensen, Deputy Council; and Anna Brower, Communications Director.

21




L“Arbitration” webpage, National Consumer Advocates, Accessed July 23, 2017,
http://www.consumeradvocates.org/for-consumers/arbitration

21bid.

31bid.

4 Alexander J.S. Colvin and Kathrine V.W. Stone, “The Arbitration Epidemic,” Economic Policy Institute,
December 7, 2015, p. 5, http://www.epi.org/publication/the-arbitration-epidemic/

> “Taking ‘Forced’ Out of Arbitration,” The Employee Rights Advocacy Institute For Law & Policy, 2016,
p. 2, http://employeerightsadvocacy.org/wp-content/uploads/2016/06/Taking-Forced-Out-Of-
Arbitration_English_Final.pdf

6“Lost in Fine Print,” Alliance for Justice, 2014,
https://www.afj.org/multimedia/first-monday-films/films/lost-in-the-fine-print

7 “Arbitration”, op cit.

8 Kate Hamaiji, “Justice for Sale: How Corporations Used Forced Arbitration to Exploit Working Families”,
Center for Popular Democracy, May 2017, p. 4,
https://populardemocracy.org/sites/default/files/Forced-Arbitration_web%20%283%29 _0.pdf

°1bid., p. 5

19 1bid.

1 bid.

12 Alliance for Justice, op cit.

13 New York City Administrative Code § 8-101

14 New York City Administrative Code § 8-107

1> Evandro C. Gigante, Senior Counsel and Laura M. Fant, Associate, Proskauer Rose LLC, “NYC Human
Rights Law Amended to Prohibit Discrimination Against Uniformed Servicemembers and Veterans,”
The National Law Review, August 23, 2017, https://www.natlawreview.com/article/nyc-human-
rights-law-amended-to-prohibit-discrimination-against-uniformed

*New York City Commission on Human Rights, https://www1.nyc.gov/site/cchr/law/the-law.page.
Additional protections are also provided in housing based on: lawful occupation, lawful source
of income, the presence of children, and status as a victim of domestic violence, stalking, and sex
offenses.

”N.Y. Exec. Law § 296

1842 U.S.C. § 2000-¢, et seq.

¥ Hamaiji, op cit., p. 11

20 Joe Valenti, “The Case Against Mandatory Consumer Arbitration Clauses,” The Center for American
Progress, August 2, 2016, p. 4, https://cdn.americanprogress.org/wp-content/uploads/2016/08/020
90135/2ArbitrationRipOffClause-brief.pdf

21 Himaji, op cit. p. 12

22 |bid.

22




2 Alexander J.S. Colvin, “The growing use of mandatory arbitration: Access to the courts is now barred
for more than 60 million American workers,” Economic Policy Institute, September 27, 2017, p. 5.
http://www.epi.org/publication/the-growing-use-of-mandatory-arbitration/

24 |bid.

% |bid.

26 Michael Grynbaum and John Koblin, “Fox Settles With Gretchen Carlson Over Roger Ailes Sex
Harassment Claims,” New York Times, September 6, 2016,
https://www.nytimes.com/2016/09/07/business/media/fox-news-roger-ailes-gretchen-carlson-
sexual-harassment-lawsuit-settlement.html|?mcubz=1

27 Katie Reilly, “Attorneys for Gretchen Carlson Seek Public Trial for Sexual Harassment Suit Against Fox
CEO Roger Ailes,” Time.com, July 16, 2016, http://time.com/4409289/fox-news-roger-ailes-gretchen-
carlson-arbitration-public-trial/

28 |bid.

29 Bob Van Voris, “Fox News Faces Three More Employee Discrimination Lawsuits,” Bloomberg, May 22,
2017, https://www.bloomberg.com/news/articles/2017-05-22/fox-news-faces-three-new-employee-
discrimination-lawsuits

30 The Employee Rights Advocacy Institute For Law & Policy, op cit., p. 3

31 Colvin and Stone, op cit., p. 20

32 Hamaji, op cit. p. 11

33 Alliance for Justice, op cit.

3 Colvin and Stone, op cit., p. 23

% |bid.

% |bid.

37 Hamaji, op cit., p. 2

3 The Employee Rights Advocacy Institute For Law & Policy, op cit., p. 3

39 Hamaji, op cit.p. 4

40 Colvin and Stone, op cit. p. 4

4 |bid.

42 Kriston Capps, “Sorry: You Still Can’t Sue Your Employer,” CityLab, July 11, 2017, https://www.citylab.
com/equity/2017/07/the-fine-print-that-keeps-you-from-suing-your-employer/533145/

4 Colvin and Stone, op cit.

4 Hamaiji, op cit. p. 6

4 |bid.

4 The Employee Rights Advocacy Institute For Law & Policy, op cit., p. 3

47 Colvin, op cit.

8 |bid.

% The Employee Rights Advocacy Institute, op cit., p. 4

>0 Silver-Greenberg and Corkery, op cit.

51 Colvin and Stone, op cit. p. 5

2 |bid., p. 19

>3 |bid., p. 20

>4 “Forced Arbitration: How Corporations Use the Fine Print to Bully Americans,” American Association

23




for Justice, July 2016, p. 17,
https://www.justice.org/sites/default/files/file-uploads/Forced Arbitration2016WebFINAL.pdf

> |bid.

%6 |bid.

7 |bid.

*8 |bid.

¥9US.C.§3

€0 Colvin and Stone, op cit. p. 7

®1 |bid.

2 |bid.

 National Employment Lawyers Association (NELA) website
https://www.nela.org/index.cfm?pg=mandarbitration

6 Jessica Silver-Greenberg and Michael Corkery, “U.S. Just Made It a Lot Less Difficult to Sue Nursing
Homes”, New York Times, September 29, 2016, Page A1, https://nyti.ms/2jBroGf

8 Centers for Medicare & Medicaid Services (CMS), HHS, “Medicare and Medicaid Programs; Revision of
Requirements for Long-Term Care Facilities: Arbitration Agreements”. Federal Register,
https://www.federalregister.gov/documents/2017/06/08/2017-11883/medicare-and-medicaid-
programs-revision-of-requirements-for-long-term-care-facilities-arbitration

 Consumer Financial Protection Bureau, “CFPB Issues Rule to Ban Companies From Using Arbitration
Clauses to Deny Groups of People Their Day in Court”,
https://www.consumerfinance.gov/about-us/newsroom/cfpb-issues-rule-ban-companies-using-
arbitration-clauses-deny-groups-people-their-day-court/

7 |bid.

¢ David Sherfinski, “House votes to undo federal consumer bureau’s arbitration rule,” The Washington
Times, July 25, 2017, http://www.washingtontimes.com/news/2017/jul/25/house-votes-to-undo-
consumer-financial-protection-/

 Rob Tricchinelli and Jeff Bater, “Senate GOP Readies Effort to Nix CFPB’s Arbitration Rule,” Bloomberg,
July 18, 2017, https://www.bna.com/senate-gop-readies-n73014461912/

0 American Express Co. v. Italian Colors Restaurant, 133 S.Ct. 2304 (2013).

"1 National Labor Relations Board v. Murphy Oil USA, 16-307

2 Epic Systems Corp v. Lewis, No. 16-285

3 Ernst & Young LLP v. Morris, No. 16-300

7429 U.S.C. §§ 157, 158(a)(1)

5 Brief for Murphy Oil USA, Inc. as Amicus Curiae, National Labor Relation Board v. Murphy Oil USA, Inc.
(2017)

76 Dave Jamieson, “Trump Administration Sides with Employers Over Workers on Arbitration
Agreements”, Huffington Post, June 16, 2017, http://huffp.st/82UKFoa

7 Brief of ten international labor unions, National Employment Law Project, and National Employment
Lawyers Association as Amici Curiae supporting Respondents in Nos. 16-285 & 16-300 and Petitioner
in No. 16-307

78 Katie Benner, “Abuses Hide in the Silence of Nondisparagement Agreements”, New York Times, July 21,
2017, Page B1, https://nyti.ms/2tnHLYV

24







