
CITY PLANNING COMMISSION 

May 9, 2018 / Calendar No. 14 C 150348 ZSM

IN THE MATTER OF an application submitted by Zhongyin Apparel LLC pursuant to Sections 
197-c and 201 of the New York City Charter for the grant of a special permit pursuant to Section
74-781 of the Zoning Resolution to modify the use regulations of Section 42-14(D)(2)(a) to allow
Use Group 6 uses (retail uses) on portions of the ground floor and cellar of an existing 5-story
building on property located at 85 Mercer Street (Block 485, Lot 25), in an M1-5A District,
Borough of Manhattan, Community District 2.

This application for a special permit pursuant to Section 74-781 of the Zoning Resolution (ZR) 

was filed on April 23, 2015.  The applicant, Zhongyin Apparel LLC, requests modification of the 

use regulations of ZR Section 42-14(D)(2)(a) to permit Use Group 6 retail uses on portions of the 

ground floor and cellar of a five-story building located at 85 Mercer Street, Manhattan Community 

District 2. 

BACKGROUND 

This application for a special permit pursuant to ZR Section 74-781 (Modifications by special 

permit of the City Planning Commission of uses in M1-5A and M1-5B Districts) would facilitate 

the conversion of the rear portions of the cellar and the ground floor of an existing five-story 

building located at 85 Mercer Street (Block 485, Lot 25) to commercial retail uses (Use Group 6). 

85 Mercer Street is located on the west side of Mercer Street, midblock between Broome and 

Spring Streets, within an M1-5A zoning district mapped within the SoHo Cast-Iron Historic 

District. The zoning lot measures approximately 5,000 square feet with about 50 feet of frontage 

on Mercer Street. The site is improved with a five-story loft building constructed in 1920. The 

upper floors of the building contain dwellings legalized under the Loft Law and are occupied as 

residential co-ops, while the ground floor contains two existing legal nonconforming retail spaces 

in the front and a vacant unit in the rear, which was previously occupied as Joint Living-Work 

Quarters for Artists (“JLWQA”, Use Group 17D). The applicant acquired the rear unit in 2013, 

when it was vacant.  

Disclaimer
City Planning Commission (CPC) Reports are the official records of actions taken by the CPC. The reports reflect the determinations of the Commission with respect to land use applications, including those subject to the Uniform Land Use Review Procedure (ULURP), and others such as zoning text amendments and 197-a community-based  plans. It is important to note, however, that the reports do not necessarily reflect a final determination.  Certain applications are subject to mandatory review by the City Council and others to City Council "call-up."
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The applicant intends to convert the 2,646-square-foot rear unit on the ground floor and the 2,308-

square-foot cellar from Use Group 17D (JLWQA) to Use Group 6 (retail uses) and combine it with 

one of the existing legal nonconforming retail spaces in the front, creating a larger retail space that 

would total approximately 3,642 square feet. 

 

Once characterized primarily by manufacturing uses, the surrounding SoHo neighborhood has 

evolved into vibrant mixed use districts. Buildings within the vicinity of the project site are 

typically mixed-use loft buildings ranging from five to eight stories in height, with a variety of 

uses, including ground floor retail establishments, commercial offices, JLWQA, lofts, or Use 

Group 2 residential units. 

 

The project site is located in an M1-5A district, which allows a floor area ratio (FAR) of 5.0 for 

commercial and light manufacturing uses and 6.5 for community facility uses. In buildings with a 

footprint of more than 3,600 square feet, M1-5A districts  limit uses in the space below the floor 

level of the second story to those listed in Use Groups 7, 9, 11, 16, 17A/B/C/F, which include uses 

such as repair shops, print stores, jewelry manufacturing, and other light manufacturing uses. 

 

The proposed Use Group 6 ground floor and cellar retail uses are not permitted as-of-right. ZR 

Section 74-781 permits the modification of the use regulations of M1-5A districts to allow 

developments to include Use Group 6 uses below the second story. There would be no increase in 

building floor area, and the proposed retail space would adhere to all other zoning regulations. 

 

ZR Section 74-781 requires the applicant to undertake and document a six-month or one-year 

marketing effort to rent the subject space to a conforming use at fair market rent prior to filing the 

land use application. Such efforts include, but are not limited to: advertising in local and citywide 

press; listing the space with brokers; and informing local and citywide industry groups. These 

efforts shall be pursued for a period of no less than six months for buildings under 3,600 square 

feet and one year for buildings over 3,600 square feet prior to the date of application for a special 

permit. The building at 85 Street occupies over 3,600 square feet of lot area and therefore was 

required to be marketed for one year. 
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Between March 2016 and March 2018, a period well beyond the required one year, the applicant 

advertised the availability of the cellar and ground floor of the building for industrial and service 

uses allowed by ZR Section 42-10 at $70 per square foot. The applicant’s marketing efforts 

included placing weekly advertisements in the New York Times and The Villager, among other 

publications; listing the space with brokers familiar with the local market and industrial properties; 

and mailing information to various industry groups. According to the applicant, despite these 

efforts, there had been no inquires, requests or demand for long-term use of the vacant space for 

as-of-right uses as of the date of the application’s filing.  

 

ENVIRONMENTAL REVIEW 

This application (C 150348 ZSM) was reviewed pursuant to the New York State Environmental 

Quality Review Act (SEQRA), and the SEQRA regulations set forth in Volume 6 of the New York 

Code of Rules and Regulations, Section 617.00 et seq. and the City Environmental Quality Review 

Rules of Procedure of 1991 and Executive Order No. 91 of 1977. The lead agency is the City 

Planning Commission. This application was determined to be a Type II action, which requires no 

further environmental review. 

 

UNIFORM LAND USE REVIEW 

This application (C 150348 ZSM) was certified as complete by the Department of City Planning 

on January 29, 2018 and was duly referred to Manhattan Community Board 2 and Manhattan 

Borough President, in accordance with Title 62 of the Rules of the City of New York, Section 2-

02(b). 

 

Community Board Public Hearing 

Community Board 2 held a public hearing on this application on February 14, 2018, and on 

February 22, 2018, by a vote of 35 in favor, none opposed, and with no abstentions adopted a 

resolution recommending approval of the application with the following conditions: 

“1. CB2 continues to feel that the structure and content of the good faith marketing effort 

needs to be updated to take advantage of the advertising opportunities of the 21st century. 

2. CB2 recommends that the applicant make a good faith effort to find an arts- or artisan-

based retail tenant. 
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3. CB2 recommends that the retail space be made ADA-accessible.” 

 

Borough President Recommendation 

The application was considered by the Borough President, who issued a recommendation for 

approval of the application on March 28, 2018. 

 

City Planning Commission Public Hearing 

On March 28, 2018 (Calendar No. 4), the City Planning Commission scheduled April 11, 2018, 

for a public hearing on this application (C 150348 ZSM). The hearing was duly held on April 11, 

2018 (Calendar No. 10). Two speakers testified in favor of the application. 

 

The applicant’s land use counsel described the proposed project and stated that, in his opinion, the 

application met the special permit finding. He also stated that an active marketing effort was made 

beyond the one-year required timeframe.  Advertisements started at $150 per square foot from 

June 2013 to November 2015, which was lowered to $80 per square foot from December 2015 to 

March 2016, and $70 per square foot starting March 2016, per guidance from the Department of 

City Planning. The applicant’s broker provided additional details of the marketing efforts and 

confirmed that the space was also listed online, as properties are typically marketed today. He also 

noted that the applicant has agreed to make efforts to locate cultural and creative uses, and that the 

space might be used for hosting arts and cultural events or other temporary uses a few times a year. 

There were no other speakers and the hearing was closed. 

 

CONSIDERATION 

The Commission believes that the grant of this special permit is appropriate.  

 

The applicant seeks the grant of a special permit pursuant to ZR Section 74-781 to modify the use 

regulations of Section 42-14D (2)(a) to allow Use Group 6 retail uses in the rear portions of the 

ground floor and the cellar in an existing building at 85 Mercer Street. The space subject to the 

special permit has been vacant since 2013.  
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The Commission believes that the applicant has made the necessary good faith marketing effort 

beyond the required one year. The Commission notes that the applicant placed weekly 

advertisements in eight local and citywide newspapers, listed the space with five brokerage firms, 

and informed 14 local and citywide industry groups and relevant city agencies, including NYC 

Economic Development Corporation, SoHo Broadway Initiative, NoHo Business Improvement 

District, Chinatown District Management Association, Hudson Square Business Improvement 

District, Lower Manhattan Development Corporation, Pratt Center for Community Development, 

Evergreen Local Development Corporation, among others, by mail and by phone. Beyond 

requirements of the zoning and consistent with the Community Board’s request that marketing 

“take advantage of the advertising opportunities of the 21st century”, the applicant also listed the 

space on five websites, including MLS, Loop Net and Costar. Such marketing efforts proved 

unsuccessful, as the applicant did not succeed in securing a conforming tenant. 

 

The Commission notes that applicant set the rent rate based on conversations with brokers familiar 

with the neighborhood and industrial properties, and was receptive to recommendations from the 

Department of City Planning and the Borough President’s Office. The Commission also notes that 

based on such input, the applicant lowered the rate from the initial $150 per square foot to $70 per 

square foot, at which rate the space was marketed for over a year between March 2016 and March 

2018. 

 

The Commission observes that the subject space is located in the rear of the building, which makes 

providing access for manufacturing loading challenging.  

 

The Commission also notes that the applicant has made a written commitment to the Manhattan 

Borough President’s Office to work with the Department of Cultural Affairs and Made In NY to 

seek opportunities to support arts, cultural, and artisanal uses. 

 

The Commission believes that the applicant made a good faith effort to lease the space to a 

conforming use. The Commission notes that the applicant adhered to the good faith marketing 

guidelines outlined in ZR Section 74-781 and was unable to secure a conforming tenant. The 

Commission, therefore, believes that the grant of the requested special permit is appropriate. 
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FINDINGS 

The City Planning Commission hereby makes the following finding pursuant to Section 74-781 

(Modifications by Special Permit of the City Planning Commission) of the Zoning Resolution: 

 

that the owner of the space, or a predecessor in title, has made a good faith effort to rent 

such space to a mandated use at fair market rentals. Such efforts shall include but not be 

limited to: advertising in local and citywide press, listing the space with brokers and 

informing local and citywide industry groups. Such efforts shall have been actively pursued 

for a period of no less than six months for buildings under 3,600 square feet and one year 

for buildings over 3,600 square feet, prior to the date of the application for a special permit. 

 

RESOLUTION 

RESOLVED, by the City Planning Commission, pursuant to Sections 197-c and 200 of the New 

York City Charter, that based on the environmental determination, and the consideration described 

in this report, the application (C 150348 ZSM) submitted by Zhongyin Apparel LLC pursuant to 

Sections 197-c and 201 of the New York City Charter for the grant of a special permit pursuant to 

Section 74-781 of the Zoning Resolution to modify the use regulations of Section 42-14(D)(2)(a) 

to allow Use Group 6 uses (retail uses) on portions of the ground floor and  cellar of an existing 5-

story building, on property located at 85 Mercer Street (Block 485, Lot 25), in an M1-5A District, 

within the SoHo Cast-Iron Historic District, Borough of Manhattan, Community District 2, is 

approved subject to the following conditions: 

 

1. The property that is the subject of this application (C 150348 ZSM) shall be developed in 

size and arrangement substantially in accordance with the dimensions, specifications and 

zoning computations indicated on the following plans, prepared by ADG Architecture & 

Design P.C. filed with this application and incorporated in this resolution: 

 

Dwg. No. Title Last Date Revised 

CPC-100.00 Site Plan 11/7/2017 

CPC-101.00 Zoning Analysis 1/26/2018 

CPC-102.00 Sections 1/26/2018 
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CPC-104.00 Proposed Floor Plan  1/26/2018 

 

2. Such development shall conform to all applicable provisions of the Zoning Resolution, 

except for the modifications specifically granted in this resolution and shown on the plans 

listed above which have been filed with this application. All zoning computations are 

subject to verification and approval by the New York City Department of Buildings. 

 

3. Such development shall conform to all applicable laws and regulations relating to its 

construction, operation and maintenance. 

 

4. All leases, subleases, or other agreements for use or occupancy of space at the subject 

property shall give actual notice of this special permit to the lessee, sublessee or occupant. 

 

5. Upon the failure of any party having any right, title or interest in the property that is the 

subject of this application, or the failure of any heir, successor, assign, or legal 

representative of such party, to observe any of the covenants, restrictions, agreements, 

terms or conditions of this resolution whose provisions shall constitute conditions of the 

special permit hereby granted, the City Planning Commission may, without the consent of 

any other party, revoke any portion of or all of said special permit. Such power of 

revocation shall be in addition to and not limited to any other powers of the City Planning 

Commission, or of any other agency of government, or any private person or entity. Any 

such failure as stated above, or any alteration in the development that is the subject of this 

application that departs from any of the conditions listed above, is grounds for the City 

Planning Commission or the City Council, as applicable, to disapprove any application for 

modification, cancellation or amendment of the special permit hereby granted. 

 

6. Neither the City of New York nor its employees or agents shall have any liability for money 

damages by reason of the city's or such employee's or agent's failure to act in accordance 

with the provisions of this special permit. 
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The above resolution (C 150348 ZSM), duly adopted by the City Planning Commission on May 

9, 2018 (Calendar No. 14), is filed with the Office of the Speaker, City Council, and the Borough 

President together with a copy of the plans of the development, in accordance with the 

requirements of Section 197-d of the New York City Charter. 

 
 
 
 
MARISA LAGO, Chair 
KENNETH J. KNUCKLES, ESQ., Vice Chairman 
ALFRED C. CERULLO, III, MICHELLE DE LA UZ, JOSEPH DOUEK,  
CHERYL COHEN EFFRON, HOPE KNIGHT, ANNA HAYES LEVIN,  
ORLANDO MARIN, LARISA ORTIZ, Commissioners 
 



  

COMMUNITY BOARD NO. 2, MANHATTAN 
3 WASHINGTON SQUARE VILLAGE 
NEW  YORK,  NY 10012-1899 

w w w . c b 2 m a n h a t t a n . o r g  
P :  212 -979 -2272  F :  212 -254 -5102  E:  info@cb2manhattan.org 

Greenwich Village   v    Little Italy   v    SoHo   v    NoHo   v   Hudson Square   v    Chinatown    v    Gansevoort Market 

 
February 26, 2018 
 
Marisa Lago, Chair 
City Planning Commission 
22 Reade Street 
New York, NY 10007 
 
Dear Ms. Lago: 
 
At its Full Board meeting on February 22, 2018, CB#2, Manhattan (CB2, Man.), adopted the 
following resolution: 
 
*85 Mercer Street (between Spring and Broome Streets) ULURP No.150348ZSM is an application 
for a special permit to allow ground floor retail in Soho.  The applicant seeks to convert a portion of 
the ground floor and cellar from JLWQA to 3,642 square feet of Use Group 6 retail.  
 
Whereas: 

1. The application is for a special permit to convert a portion of the ground floor and cellar of the 
existing building from Joint Live-Work Quarters for Artists to 3642sf of Use Group 6 retail 
use pursuant to ZR74-781 and to facilitate the removal of the mezzanine level. 

2. The premises, a five-story, loft-style building constructed in 1920, is wholly located in an M1-
5A zoning district and wholly within the SoHo-Cast Iron Historic District. It has been a 
cooperative since 1984.  

3. The ground floor of the building contains three uses: two Use Group 6 retail uses (Units 1N 
and 1S) and one JLWQA unit (1R) at the rear of the building, which occupies both the ground 
floor and 290sf of space on the mezzanine and has been vacant since 2013 when it owners sold 
the unit to the applicant.  

4. The JLWQA units on the second through fifth floors are lawfully occupied as residential 
cooperative units, pursuant to a Loft Board Order dated July 15, 1970.  

5. The front portion of the cellar is used by the residents on the upper floors; the storage space at 
the rear is used by the rear JLWQA unit and has no light or air.  

6. It is proposed that the existing retail space at Unit 1N in the southeast corner of the site will be 
combined with the rear JLWQA space on the ground floor, creating a new retail space. There 
will be two new bathrooms within Unit 1N, and a new stairwell constructed within Unit 1N to 
access 2308sf of the rear portion of the cellar level for additional retail uses.  

7. The existing retail space at Unit 1S located at the southwest corner of the site will not be 
affected by this application.  

Antony Wong, Treasurer 
Keen Berger, Secretary 
Erik Coler, Assistant Secretary 

Terri Cude, Chair 
Dan Miller, First Vice Chair 
Susan Kent, Second Vice Chair 
Bob Gormley, District Manager 



8. This special permit can only be approved where a good faith effort has been made to rent the 
space for a conforming (manufacturing) use without success. Applicant claims that after over 
three years of marketing efforts, they have been unable to find a conforming lessee for the 
portion of the building where a change of use is proposed.  

9. In consultation with DCP and the Borough President’s office, the applicant marketed the space 
between 2013 and 2017 at $150, $100, $80 and $70 per square foot.  

 
Therefore: 

1. CB2 continues to feel that the structure and content of the good faith marketing effort needs to 
be updated to take advantage of the advertising opportunities of the 21st century. 

2. CB2 recommends that the applicant make a good faith effort to find an arts- or artisan-based 
retail tenant. 

3. CB2 recommends that the retail space be made ADA-accessible and opposes retail in the 
cellar unless that, too, is ADA-accessible. 

 
Vote:  Unanimous, with 35 Board members in favor. 
 
Please advise us of any decision or action taken in response to this resolution. 

 
Sincerely, 

     
Terri Cude, Chair     Anita Brandt, Co-Chair 
Community Board #2, Manhattan   Land Use & Business Development Committee 
       Community Board #2, Manhattan 
 

 
Frederica Sigel, Co-Chair 
Land Use & Business Development Committee 
Community Board #2, Manhattan 

 
TC/jt 
 
c: Hon. Jerrold L. Nadler, Congressman 
 Hon. Brian Kavanagh, State Senator  
 Hon. Deborah Glick, Assembly Member 
 Hon. Gale A. Brewer, Manhattan Borough President 
 Hon. Margaret Chin, Council Member 
 Sylvia Li, Dept. of City Planning 
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