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RECITALS

The Contract Principles anticipate that the new 20-year Draft Comprehensive Solid Waste Management Plan currently being developed by the City will have been adopted by the City Council and approved by NYSDEC prior to execution of the Service Contract.  The Contract Principles also anticipate that both the New Plan and the project contemplated by the Service Contract will have been subject to full review under CEQR prior to contract execution.
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ARTICLE I 

TERM

SECTION 1.1. Initial Term of Service Contract.  The Service Contract will become effective on the Contract Date, and will continue in effect until the twentieth anniversary of the Service Date (the “Initial Term”).

SECTION 1.2. Renewal Term.  The City will have the right, at its sole option, to renew the Service Contract for up to two additional five-year renewal terms (individually or collectively, the “Renewal Term”).  Any such renewal shall be made on the same terms and conditions as are applicable during the Initial Term.

ARTICLE II 

DEVELOPMENT PERIOD

SECTION 2.1. Development Period Generally.  Following the Contract Date, the Company will seek to satisfy the conditions necessary to achieve the Service Date.

SECTION 2.2. Development Plan.  Within 30 days following the Contract Date, the Company shall prepare and deliver to the City a development plan detailing the efforts to be made by the Company in satisfying the Development Period Obligations of the Company set forth in Section 2.3 (the “Development Plan”).  The Development Plan shall be consistent with the preliminary development plan set forth as an appendix to the Service Contract (as proposed by the Company in its Proposal and negotiated with the City), and shall include a schedule identifying all critical Development Period tasks, the interrelationship between such tasks, and the estimated dates for the completion of such tasks.  In particular, the Development Plan shall (i) identify all Governmental Approvals necessary to perform the Contract Services, (ii) identify all responsible Governmental Bodies with respect to each Governmental Approval, (iii) summarize the application requirements of each Governmental Approval, (iv) set forth the estimated schedule for obtaining all such Governmental Approvals, and (v) identify the resources the Company will use to obtain all such Governmental Approvals.

SECTION 2.3. Company Development Period Obligations.  The Company shall satisfy the following Company obligations during the Development Period, each of which shall be a condition precedent to the occurrence of the Service Date:

(a) Apply for and obtain all Governmental Approvals necessary to perform the Contract Services, including the Transfer System Improvements Governmental Approvals.  The Company shall have sole responsibility for and shall diligently pursue (i) preparation of all applications required for Governmental Approvals, (ii) providing all information requested by Governmental Bodies responsible for issuing Governmental Approvals, (iii) completing and complying with all environmental reviews (including any supplemental environmental reviews), public hearings and all Applicable Law required as a condition of obtaining Governmental Approvals, (iv) paying all fees associated with Governmental Approvals, and (v) performing such other acts as are reasonably necessary to obtain Governmental Approvals;

(b) Arrange for, obtain, secure and provide evidence in form and substance satisfactory to the City, of the necessary Disposal Capacity to satisfy the Disposal Capacity Guarantee, including identification of all Authorized Disposal Sites;

(c) Obtain ownership of, or a leasehold or contractual interest in, all assets comprising the Waste Management System;

(d) Arrange for and obtain adequate financing for the development of the Waste Management System, pursuant to Section 2.4;

(e) Prepare and submit, on its own behalf or on behalf of the City as applicant, any environmental notification forms, assessments and impact reports with respect to the Waste Management System that are required under Applicable Law to undertake and complete construction of the Transfer System Improvements and any other capital improvements necessary to perform the Contract Services and to perform the Contract Services;

(f) Construct and commission the Transfer System Improvements and any other capital improvements necessary to perform the Contract Services in accordance with the Contract Standards;

(g) If applicable, comply with the offset requirements described in Section 2.5;

(h) Obtain the required Letter of Credit, pursuant to Section 8.2;

(i) Obtain the Required Service Period Insurance, pursuant to Section 8.3; 

(j) Deliver the certifications required pursuant to Section 2.21; and

(k) Comply with all requirements of Applicable Law pertaining to the activities constituting the Company’s Development Period obligations.

SECTION 2.4. Company Financing.  The City does not intend to provide financing for the Transfer System Improvements or any other capital improvements necessary for the performance of the Contract Services.  The Company shall have sole responsibility for and shall bear all costs associated with the financing of the development of the Waste Management System and the performance of the Contract Services.  The obligations of the Company under this Section shall be absolute and unconditional and shall apply notwithstanding the occurrence of an Uncontrollable Circumstance or any other event or circumstance within or outside the control of the Company.  The Company specifically agrees to bear the risk of any adverse change in the financial markets or in the financial condition of the Company, the Guarantor or any Affiliate of the Company or the Guarantor, unfavorable interest rate conditions, the unavailability for any reason of third-party financing, or the unwillingness of banks, insurance companies or other corporate or financial institutions to provide any credit enhancement, derivative product or other instrument judged to be necessary to secure financing or hedge or otherwise manage financial risk.  Unless the Company has based its Proposal on the construction of a New Transfer System subject to the City’s rights to take ownership under subsection 7.5(B), the Company will not be permitted to pledge the Service Contract as security for the financing of any of the assets comprising the Waste Management System.  If the Company has based its Proposal on the construction of a New Transfer System, the Company may pledge the Service Contract, on terms acceptable to the City, as security for the financing of such New Transfer System and related Equipment.

SECTION 2.5. Permitted Capacity Offset Requirement.  If the Company has based its Proposal on an increase in permitted capacity at an existing Transfer Station or the permitting of a new Transfer Station, the Company shall reduce or obtain a reduction in the lawful permitted capacity at another transfer station within the Offset Area by an equal or greater amount on a ton for ton basis.

SECTION 2.6. City Permit Review Rights.  The City shall have the right in advance to review and comment upon, and participate in all proceedings relating to, any submittals made by the Company in connection with all Governmental Approvals.

SECTION 2.7. Actions of the City in its Governmental Capacity.  Nothing in the Service Contract shall be interpreted as limiting the rights and obligations of the City in its governmental or regulatory capacity, or as limiting the right of the Company to bring any action against the City, not based on the Service Contract, arising out of any act or omission of the City in its governmental or regulatory capacity.

SECTION 2.8. Company Assumption of Permitting Risk.  The Company explicitly assumes the risk of obtaining and maintaining all Governmental Approvals required for the development of the Waste Management System and the performance of the Contract Services, including, subject to Section 9.6, the risk of delay, non-issuance or the imposition of any term or condition in connection therewith by a Governmental Body.  In assuming this risk, the Company acknowledges that, in addition to the risks assumed by the Company pursuant to Section 2.9 and except as provided in Section 9.6 with respect to Governmental Approvals issued by the City, the Governmental Body issuing any Governmental Approval may impose terms and conditions which require the Company to make changes or additions to the Waste Management System or the performance of the Contract Services which may increase the cost or risk to the Company of performing the Contract Services, all of which costs or risks shall be for the account of and borne by the Company.

SECTION 2.9. City Termination Right for Permitting Delays or Adverse Terms and Conditions.  The Company shall use all commercially reasonable efforts to obtain the Transfer System Improvements Governmental Approvals as soon as practicable after the Contract Date.  If the Company (i) fails to obtain the Transfer System Improvements Governmental Approvals within a specified number of days after the Contract Date (to be proposed by the Company on Proposal Form B-2 and negotiated with the City), or (ii) the Transfer System Improvements Governmental Approvals contain terms and conditions adverse to the City (as determined by the City in its sole discretion), the City shall have the right, exercisable in its sole discretion, to terminate the Service Contract, with both parties bearing their respective costs and expenses incurred through the date of termination.

SECTION 2.10. Responsibility for Design and Construction.  The Company shall have complete responsibility for the design and construction of the Transfer System Improvements and any other capital improvements necessary to perform the Contract Services.  The Company shall develop and comply with a construction management plan for project organization, design, procurement, construction, supervision, worker safety, and testing of the Transfer System Improvements and any other capital improvements necessary to perform the Contract Services.  Neither the City nor the Consulting Engineer will have any such responsibility, notwithstanding their role in preparing the RFP or establishing the Design Requirements.  The City shall have the right to review the final designs of the Transfer System Improvements and any other capital improvements necessary to perform the Contract Services to ensure consistency with the Design Requirements.

SECTION 2.11. Changes to Design Requirements.  No changes whatsoever to the Design Requirements shall be permitted without City approval.

SECTION 2.12. Payment of Construction Costs.  The Company shall be solely responsible for all costs and expenses incurred in constructing the Transfer System Improvements and any other capital improvements necessary to perform the Contract Services.  Cost overruns associated with the construction of the Transfer System Improvements and any other capital improvements necessary to perform the Contract Services shall be the sole responsibility of the Company.

SECTION 2.13. Prevailing Wages.  The Company will be obligated, directly and through its subcontractors, to assure that all laborers performing services in connection with the construction of the Transfer System Improvements are paid minimum wage rates (“prevailing wages”) established by the State’s Department of Labor, whether or not prevailing wage requirements under Applicable Law are held to be applicable to the construction work relating to the Transfer System Improvements.

SECTION 2.14. City Monitoring.  The City or its agents shall have the right to monitor the development of the Waste Management System for progress and compliance with the Contract Standards.  City personnel, the Consulting Engineer, and any Governmental Body personnel shall have access to all construction sites for such monitoring purposes.  The Company shall be responsible for preparing and submitting to the City monthly progress reports relating to its Development Period obligations.

SECTION 2.15. Practicability of Performance.  The Company acknowledges that the Design Requirements and the technology to be used in (i) the construction of the Transfer System Improvements, (ii) the construction of any other capital improvements necessary to perform the Contract Services, (iii) the management of the Waste Management System, and (iv) the performance of the Contract Services are furnished exclusively by the Company, and the Company assumes and shall have exclusive responsibility for their efficacy, notwithstanding the negotiation of the terms of the Contract Standards, including the Design Requirements.  

SECTION 2.16. Commissioning Plan.  The Company will furnish the City with a satisfactory commissioning plan developed in accordance with the Contract Standards at least 90 days prior to the start of commissioning of the Waste Management System (the “Commissioning Plan”).  The Commissioning Plan shall designate one or more Authorized Disposal Sites for the disposal of DSNY-managed Waste during commissioning, and shall be designed to demonstrate, using accepted methodologies, that the Company will be capable of managing the Waste Management System and performing the Contract Services in accordance with the Contract Standards for the full Term of the Service Contract.

SECTION 2.17. Delivery of DSNY-managed Waste During Commissioning.  For the purpose of commissioning the Waste Management System, the City shall deliver the quantities of DSNY-managed Waste specified in the Commissioning Plan.  The Company shall Containerize, transport and dispose of such waste at designated Authorized Disposal Sites in accordance with the Commissioning Plan and the Contract Standards; provided, however, that the Company shall not be liable for Performance Liquidated Damages prior to the Service Date.  During the commissioning of the Waste Management System by the Company, the City shall pay the Company the sum of: (i) the Variable Operating and Maintenance Charge of the Service Fee, based on the actual tonnage accepted by the Company at the Transfer Station; and (ii) the Disposal Component of the Service Fee, based on such actual tonnage.  The City shall have no other payment obligations to the Company prior to the Service Date.  

SECTION 2.18. Conduct of Commissioning.  The Company shall commission the Waste Management System in accordance with the Commissioning Plan and the Contract Standards and shall notify the City and the Consulting Engineer when commissioning shall occur.  The Company shall permit the designated representatives of the City to inspect the preparations for commissioning of the Waste Management System, and to be present for the conduct of the commissioning for purposes of ensuring compliance with the Commissioning Plan and the Contract Standards and reviewing the integrity of the performance of the Waste Management System.

SECTION 2.19. Scheduled Service Date.  The Company shall begin performance of the Contract Services on or before the Scheduled Service Date (to be proposed by the Company on Proposal Form B-2 and measured in calendar days following the Contract Date, as negotiated by the parties).  Provided that the City does not exercise its termination right under Section 2.9, the Scheduled Service Date may be extended by a number of days equal to the number of days between the Anticipated Permit Date (as proposed by the Company on Proposal Form B-2 and measured in calendar days following the Contract Date, as negotiated by the parties) and the actual issuance date of the last of all of the Transfer System Improvements Governmental Approvals (if later than the Anticipated Permit Date) reduced by the number of days attributable to the Company’s failure, in the opinion of the City, to diligently pursue issuance of the Transfer System Improvements Governmental Approvals.  Uncontrollable Circumstances may also extend the Scheduled Service Date to the extent provided for in Article IX.  The period prior to the Scheduled Service Date must encompass satisfactory completion of all of the Company’s Development Period obligations set forth in Section 2.3.

SECTION 2.20. Extension Period and Delay Liquidated Damages.  If the Service Date does not occur by the Scheduled Service Date, the Company may attempt to achieve the Service Date during a 6-month extension period (the “Extension Period”).  Negotiated delay liquidated damages will be payable for each day of delay in achieving the Service Date beyond the Scheduled Service Date.  The Company shall also indemnify the City against all regulatory fines, penalties and other loss and expense, if any, associated with such failure to achieve the Service Date by the Scheduled Service Date.  If the Company fails to achieve the Service Date by the end of the Extension Period, the City may terminate the Service Contract for an Event of Default by the Company pursuant to Section 7.2.

SECTION 2.21. Company Certification.  On or before the date of the formal closing to be held pursuant to Section 2.22, the Chief Executive Officers of the Company and the Guarantor shall deliver written certifications to the City stating that (i) the Company has completed all of the Development Period obligations set forth in Section 2.3, (ii) the Waste Management System has been tested and commissioned by the Company in accordance with the Commissioning Plan and Good Industry Practice and that such commissioning has demonstrated that the Waste Management System is capable of being managed by the Company on a continuous basis so as to achieve compliance with the Contract Standards, and (iii) that the Company understands that following delivery of such certifications and the establishment of the Service Date, the Service Period will begin and the Company will be required to perform the Contract Services in accordance with the Contract Standards and subject to Performance Liquidated Damages.

SECTION 2.22. Closing of the Development Period and Establishment of the Service Period.  Upon the satisfaction by the Company of all of its Development Period obligations set forth in Section 2.3, the parties shall hold a formal closing on a date and at a location determined by the City, acknowledging such satisfaction and delivering (i) the certifications required in Section 2.21, and (ii) all written documents or instruments necessary to provide evidence satisfactory to the City that the Company has completed all of its Development Period obligations.  The date that is the next Operating Day after the date of such closing shall be deemed to be the Service Date hereunder, and, thereupon, the Service Period shall commence and the Company shall begin to provide the Contract Services.  

SECTION 2.23. Costs Incurred During the Development Period.  The Company shall be responsible for bearing its own costs and expenses incurred during the Development Period in its efforts to satisfy its Development Period obligations, without reimbursement from the City.

ARTICLE III 

WASTE DELIVERY AND ACCEPTANCE

SECTION 3.1. City Right to Deliver DSNY-managed Waste.  The City shall have the right, but not the obligation, to deliver DSNY-managed Waste to the Transfer Station in the amounts, at the times and subject to the limitations set forth in this Article.

SECTION 3.2. Daily Waste Acceptance Guarantee.  On each Operating Day, the Company shall accept deliveries of DSNY-managed Waste at the Transfer Station in amounts up to a specified number of tons (the “Daily Waste Acceptance Guarantee”, as proposed by the Company on Proposal Form B-2 and determined by the City in selection and negotiations), subject to the Weekly Waste Acceptance Limit set forth in Section 3.5.

SECTION 3.3. Performance Liquidated Damages.  If, in any month, the Company has wrongfully rejected any DSNY-managed Waste, the Company shall pay the City Performance Liquidated Damages in an amount equal to (i) the sum of the Service Fee actually paid to the Company that month plus the amount paid to third parties for the disposal of the wrongfully rejected DSNY-managed Waste, minus (ii) the Service Fee that the City would have paid that month to the Company had no DSNY-managed Waste wrongfully been rejected, plus (iii) $50 (escalated annually by the FOM Adjustment Factor) multiplied by the number of tons of wrongfully rejected DSNY-managed Waste during that month.

SECTION 3.4. No Waste Shortfall Make-up Rights.  The Company shall have no right to make-up waste acceptance shortfalls on any particular Operating Day by accepting excess deliveries on subsequent Operating Days.

SECTION 3.5. Weekly Waste Acceptance Limit.  Notwithstanding the Company’s Daily Waste Acceptance Guarantee, the Company may reject deliveries of DSNY-managed Waste on any Operating Day if the Company has, in the particular Operating Week in which such Operating Day occurs, accepted deliveries of DSNY-managed Waste aggregating a specified maximum number of tons (the “Weekly Waste Acceptance Limit”, as proposed by the Company on Proposal Form B-2 and determined by the City in selection and negotiations).

SECTION 3.6. Vehicle Processing Guarantee.  The Transfer Station shall process a minimum of 15 Authorized Collection Vehicles per hour during two four-hour peak delivery periods to be specified by the City, assuming that at least 15 Authorized Collection Vehicles deliver Municipal Solid Waste in a given hour during such specified periods (the “Vehicle Processing Guarantee”).  Processing an Authorized Collection Vehicle means weighing it in, unloading its contents, weighing it out, recording all computer data, and processing all required documentation.  If the Company fails to process a minimum of 15 Authorized Collection Vehicles per hour in accordance with this Section, the Company shall be required to pay liquidated damages in the amount of $1,000 per Authorized Collection Vehicle that the City fails to process as required under this Section (which amount shall be subject to escalation annually by the FOM Adjustment Factor).

SECTION 3.7. Preference for DSNY-managed Waste.  The Company shall give Authorized Collection Vehicles priority access and use of the Transfer Station scale house and tipping floor over Commercial Waste haulers.  The Company shall ensure that any disposal services provided to Commercial Waste haulers do not interfere with the Company’s performance of the Contract Services.

SECTION 3.8. Company Rejection Rights.  The Company may reject delivery of (i) Municipal Solid Waste that is not DSNY-managed Waste; (ii) except as provided in Sections 3.14 and 3.15, on a daily basis, waste in excess of the Daily Waste Acceptance Guarantee, and on a weekly basis, waste in excess of the Weekly Waste Acceptance Limit; (iii) except as provided in Sections 3.14 and 3.15, waste delivered outside the Receiving Time; (iv) Unacceptable Waste; and (v) any DSNY-managed Waste which cannot be accepted, transported or disposed of due to an Uncontrollable Circumstance, as described in Article IX.

SECTION 3.9. Excess Waste.  The Company, notwithstanding its rejection rights, shall use its best efforts to accept, transport and dispose of all DSNY-managed Waste delivered to the Transfer Station.

SECTION 3.10. Nature of Waste.  The City does not segregate solid waste by type, and will not guarantee waste composition or tonnage or guarantee that waste delivered will constitute Municipal Solid Waste.

SECTION 3.11. Unacceptable Waste.  The Company may separate and segregate Unacceptable Waste from any Authorized Collection Vehicle delivery, and remove, transport and dispose of such Unacceptable Waste.  The City shall reimburse the Company for cost substantiated transportation and disposal costs associated with the removal, transport and disposal of such Unacceptable Waste.

SECTION 3.12. Recycling.  Nothing in the Service Contract shall restrict the right of the City to recycle or source separate waste to any degree.  Inadvertent deliveries of Recyclables shall not be accepted by the Company, nor billed to the City.

SECTION 3.13. Voided Loads.  If an Authorized Collection Vehicle passes over the scales without subsequently off-loading its contents, the load shall be voided and the City shall incur no charge.

SECTION 3.14. Emergency Deliveries.  Notwithstanding the Daily Waste Acceptance Guarantee or the Weekly Waste Acceptance Limit, within six hours of an emergency declaration by the Commissioner of the DSNY, the Company shall operate the Transfer Station under the emergency conditions of Applicable Law and accept up to 150% of the Daily Waste Acceptance Guarantee on a daily basis for the duration of the emergency.  The City will pay cost substantiated incremental costs for such services.

SECTION 3.15. Sunday and Holiday Deliveries.  The Company shall be obligated to accept DSNY-managed Waste on Sundays and Holidays on terms and conditions negotiated by the parties based on the Company’s Proposal.

SECTION 3.16. City Search Rights.  The City shall have the right, at any time and at any place, to search waste delivered to the Company for personal property retrieval or law enforcement purposes.

SECTION 3.17. Title to Waste.  Title to DSNY-managed Waste delivered to the Transfer Station shall pass to the Company upon acceptance, which shall be deemed to occur when the waste is dumped on the tipping floor.

SECTION 3.18. Scales and Records.  The Company will maintain the scales and computer-based record keeping system at the Transfer Station that shall be capable of recording:  (i) the tons of DSNY-managed Waste delivered by each Authorized Collection Vehicle accepted at the Transfer Station; (ii) the weight, date and arrival time of each collection vehicle as it enters the Transfer Station; and (iii) the weight, date and departure time of each collection vehicle as it leaves the Transfer Station.  The inbound and outbound Authorized Collection Vehicle weight records shall be the basis for the Service Fee payments.

SECTION 3.19. Scale Calibrations, Certifications and Seals.  The Company will calibrate the scales from time to time in accordance with the Contract Standards, and in no event less than once every 30 days, and provide the City with the records of these calibrations.  The Company will be solely responsible for obtaining all of the required certifications and seals for the Transfer Station scales in accordance with Applicable Law.  The Transfer Station scales shall be certified and sealed by the New York City Department of Consumer Affairs and the resulting documentation shall be provided to both the City and the Company.

SECTION 3.20. Notice of Scale Malfunctions.  The Company will immediately notify the City of any Transfer Station scale or scale computer malfunction, including:  (i) failure of the Transfer Station scales to operate to specification; or (ii) failure to calibrate and seal the Transfer Station scales as required under Section 3.19.

SECTION 3.21. Procedures Upon Scale Malfunction.  During any Transfer Station scale malfunction, the Company shall accept the City’s reasonable estimate of the weight of the DSNY-managed Waste as the official record of the measurement.  To the extent practical, the Company will use the other scales of the Transfer Station Site until the malfunction is corrected.  The City, at its option, may make its reasonable estimate by:  (i) weighing the collection vehicles at another City facility; (ii) using a weight derived from the daily average of all DSNY-managed Waste, as appropriate, delivered to the Transfer Station during a period that the City determines is reasonable; or (iii) any other reasonable means.

ARTICLE IV 

CONTAINERIZATION, TRANSPORT AND DISPOSAL

SECTION 4.1. Management of the Waste Management System.  The Company shall perform the Contract Services and manage the Waste Management System on a continuous basis so as to achieve compliance with the Contract Standards and shall be solely responsible for all costs and expenses associated therewith.  The Company shall provide, or shall make provisions for, all labor, materials and Equipment necessary for the normal operation and maintenance of each of the physical assets comprising the Waste Management System.  The Company shall maintain, repair and replace all assets comprising the Waste Management System, including all Equipment, in order to ensure that the Company remains capable of performing the Contract Services in compliance with the Contract Standards for the full Term of the Service Contract.

SECTION 4.2. Containerization of Waste.  Following delivery to and acceptance at the Transfer Station, the Company shall containerize in Containers all Municipal Solid Waste in accordance with the Contract Standards.  The Company shall supply and maintain all Containers used for Containerization in accordance with the Container Specifications and the Contract Standards.

SECTION 4.3. Commercial Waste Requirements.  In addition to the Company’s responsibility to containerize all DSNY-managed Waste delivered to and accepted at the Transfer Station, the Company shall containerize all Commercial Waste accepted at the Transfer Station and shall transport such containerized Commercial Waste out of the Project Area and the City by barge or by rail.  All Commercial Waste shall be disposed of at an Authorized Disposal Site.

SECTION 4.4. Storage of Containers.  The Company shall store all Containers in accordance with the Contract Standards.  The Company shall ensure that any full Containers which are stored outdoors are sealed and water-tight to ensure that they do not create any odor or other environmental hazards.

SECTION 4.5. Intermodal Facility.  If the Company has based its Proposal on a split Transfer System, the Intermodal Facility shall be located within the Project Area.  If draying of Containerized Waste from the Transfer Station to such off-site Intermodal Facility is to occur by truck, the Company shall ensure that the trucks comply with the Contract Standards, including all Applicable Law standards regarding weight, identification, environmental standards and otherwise, and shall ensure that all such trucks are routed pursuant to the authorized Truck Routes.

SECTION 4.6. Transportation of Containerized Waste.  The Company shall transport all Containerized Waste in accordance with the Contract Standards.  All Containerized Waste must leave the Project Area and the City by rail or barge.  The Company shall provide all barges, railcars and other Transportation Equipment necessary for the transport of the Containerized Waste, including any necessary backup Equipment.

SECTION 4.7. Transportation and Disposal Records.  The Company shall maintain a computer-based record keeping system in accordance with the Contract Standards capable of uniquely identifying each Container, railcar or barge (as applicable) and the time of departure and destination of each Container, railcar or barge (as applicable) leaving the Transfer Station Site.  The Company shall track each Container and record the Authorized Disposal Site destination and mode of transportation used to transport the Container to the Authorized Disposal Site.  The Company shall record the date and time of dispatch of each full Container from the Transfer Station Site, along with the arrival time of each empty Container at the Transfer Station Site.  The Company shall provide the City with monthly records on the disposition of Containerized Waste transported from the Transfer Station to the Authorized Disposal Site.  These records will include:  Container ID number, any weight records maintained by the Company, the date and time of arrival of each full Container at the Authorized Disposal Site, the departure time of each empty Container from the Authorized Disposal Site to the Transfer Station Site, and the tons of Containerized Waste within each Container delivered to and disposed of at the Authorized Disposal Site.

SECTION 4.8. Accidents During Draying or Transport.  The Company shall notify the City immediately upon the occurrence of any accident involving Containerized Waste during draying or transport, and shall commence remedial action pursuant to its contingency plan in accordance with Applicable Law.
SECTION 4.9. Backhaul.  The Company shall use the Containers exclusively for the transporting of Containerized Waste to the Authorized Disposal Sites and shall not use the Containers for transport of other commodities or products, unless otherwise approved in writing by the City.

SECTION 4.10. Disposal Capacity Guarantee.  At the beginning of each Contract Year, the Company shall provide evidence satisfactory to the City of permitted and uncommitted Primary Disposal Capacity and Reserve Disposal Capacity at Authorized Disposal Sites, each sufficient to dispose of the Annual Tonnage in each Contract Year over the next five year period (the “Disposal Capacity Guarantee”), irrespective of the anticipated remaining term of the Service Contract.  Disposal Capacity shall be deemed to be “uncommitted” to the extent that such capacity is not contractually committed to a third party.  The Company shall secure Primary Disposal Capacity and Reserve Disposal Capacity at separate Authorized Disposal Sites.  Disposal Capacity must be secured by the Company through the ownership of Authorized Disposal Sites or through valid, binding and enforceable agreements with the owners of Authorized Disposal Sites.  The Company shall ensure that the Disposal Capacity Guarantee is maintained throughout the term of the Service Contract and any extensions thereof.

SECTION 4.11. Failure to Secure Disposal Capacity.  The inability of the Company for any reason to secure Disposal Capacity shall not constitute an Uncontrollable Circumstance.

SECTION 4.12. Disposal of Containerized Waste at Authorized Disposal Sites.  The Company shall dispose of all Containerized Waste at one or more of the Authorized Disposal Sites in accordance with the Contract Standards (the “Waste Disposal Guarantee”).  The Company is not required to dispose of Containerized Waste at sites as to which the Company has established Primary Disposal Capacity or Reserve Disposal Capacity.  

SECTION 4.13. Change in Authorized Disposal Sites.  The Company may not, without the City’s advance written approval, add a new facility to the list of Authorized Disposal Sites set forth in the appendices to the Service Contract.

SECTION 4.14. Authorized Disposal Site Requirements.  Each Authorized Disposal Site shall (a) be approved by the City, and (b) shall meet all the following requirements throughout the term of the Service Contract:  (i) it shall be located in the United States; (ii) it shall be subject to the jurisdiction of the USEPA; (iii) it shall possess all Government Approvals required to operate and accept Containerized Waste; (iv) it shall operate in compliance with Applicable Law; (v) it shall not appear on any federal or state list of sites, including the USEPA’s national priority list, which list is maintained for the purpose of designating landfills or other sites which are reasonably expected to require remediation due to the release or threat of release of Hazardous Materials; and (vi) it shall be subject to a permit, host community agreement or other authorization allowing the acceptance of Municipal Solid Waste at the Authorized Disposal Site regardless of origin.

SECTION 4.15. City Inspection Rights.  The City reserves the right to inspect any aspect of the Waste Management System, including all Authorized Disposal Sites, at any time, without notice to the Company, to ensure that the Waste Management System is in compliance with the Contract Standards.
SECTION 4.16. Shutdown or Curtailment of Waste Management System.  If any component of the Waste Management System is partially or completely shutdown, on a temporary or permanent basis, the Company shall immediately notify the City as to the nature and probable duration of the shutdown.  The Company shall be responsible for the Containerization, transport and disposal of all DSNY-managed Waste accepted at the Transfer Station, irrespective of any such shutdown.

ARTICLE V 

GENERAL SERVICE REQUIREMENTS

SECTION 5.1. Service Generally.  The Company will perform the Contract Services on an uninterrupted basis in accordance with the Contract Standards.

SECTION 5.2. Staffing and Training.  The Company shall be responsible for training its managers, operations supervisors and other necessary staff to perform the Contract Services.  Staffing levels and qualifications shall be consistent with the Contract Standards.  The Company shall specifically bear the risk that a Governmental Body may not approve the staffing levels assumed by the Company in making its proposal.

SECTION 5.3. Service Manager.  The Company shall designate a service manager (the “Service Manager”) to coordinate all aspects of the Waste Management System.  The Service Manager shall be appropriately trained, experienced and knowledgeable in all aspects of the Contract Services so as to knowledgeably interact and communicate with the City regarding the Waste Management System and to oversee the performance of the Contract Services.  The Service Manager shall be located in the City and shall have no work duties or responsibilities other than managing the Waste Management System.

SECTION 5.4. City Rights With Respect to Key Personnel.  The Company acknowledges that the identity of the Service Manager and other key management and supervisory personnel proposed by the Company and its subcontractors in its proposal submitted in response to the RFP was a material factor in the selection of the Company to perform the Service Contract.  The Company shall utilize such personnel to perform such services for a minimum period to be negotiated between the City and the Company, unless such personnel are unavailable for good cause shown.  “Good cause shown” shall not include performing services on other projects but shall include termination for cause, employee resignation, illness and death.  In the event of any such permissible unavailability, the Company shall utilize replacement key management and supervisory personnel of equivalent skill, experience and reputation.  Any key management and supervisory personnel change shall be proposed to the City for its review, consideration and determination of compliance with this Section with reasonable advance notice.

SECTION 5.5. Nondelegability and Subcontracting.  The Company shall itself perform, or shall cause to be performed, subject to the limitations set forth herein, all obligations affirmatively undertaken by the Company.  The Company may enter into agreements for the provision of services with respect to the fulfillment of its duties and obligations under the Service Contract, which agreements (and any modifications, amendments, or replacements thereof) shall be subject to the prior written approval of the City.  The Company shall self-perform the Contract Services designated in its Proposal as Contract Services to be self-performed by the Company, and may subcontract the performance of certain of the Contract Services to major subcontractors, as proposed by the Company and approved by the City.  Notwithstanding the foregoing, the Company shall not be relieved from any obligation to perform under the Service Contract and, as such, the Company shall remain fully and primarily liable to the City for the performance of all obligations under the Service Contract.

SECTION 5.6. Safety and Security.  The Company shall maintain the safety of the Waste Management System at a level consistent with the Contract Standards.  The Company shall be responsible for the security of each of the physical assets comprising the Waste Management System, and shall maintain suitable fences, gates and locks, as appropriate. The Company shall guard against and be responsible for all damage or injury to such properties caused by trespass, negligence, vandalism or malicious mischief of third parties.

SECTION 5.7. No Nuisance.  The Company shall be responsible for keeping all physical assets comprising the Waste Management System neat, clean, and litter-free at all times, to ensure that the performance of the Contract Services does not create any impermissible odor, litter, noise, fugitive dust, vector or other adverse environmental effects constituting, with respect to each of the foregoing, a nuisance condition (including a violation of any Applicable Law).  Should any such nuisance condition occur, the Company shall expeditiously remedy the condition, pay any regulatory fines and indemnify the City from any third party nuisance claims.

SECTION 5.8. Compliance with Applicable Law.   LISTNUM   Compliance Obligation.  The Company shall perform the Contract Services in accordance with Applicable Law, and shall cause all subcontractors to comply with Applicable Law.  The Company shall comply with the terms of all Governmental Approvals and other Applicable Law pertaining to the Waste Management System and the performance of the Contract Services, notwithstanding the fact that the Company may not be a permittee or co-permittee to some of the Governmental Approvals.

(A) Investigations of Non-Compliance.  In connection with any actual or alleged event of non-compliance with Applicable Law, the Company shall, in addition to any other duties which Applicable Law may impose: (1) fully and promptly respond to all inquiries, investigations, inspections, and examinations undertaken by any Governmental Body; (2) attend all meetings and hearings required by any Governmental Body; (3) provide all corrective action plans, reports, submittals and documentation required by any Governmental Body; and (4) immediately upon receipt thereof, provide the City with a true, correct and complete copy of any written notice of violation or non-compliance with Applicable Law, and true and accurate transcripts of any verbal notice of non-compliance with Applicable Law, issued or given by any Governmental Body.  The Company shall furnish the City with an immediate written notice describing the occurrence of any event or the existence of any circumstance which does or may result in any such notice of violation or non-compliance to the extent the Company has knowledge of any such event or circumstance, and of any legal proceeding alleging such non-compliance.

(B) Fines, Penalties and Remediation.  Except to the extent excused by Uncontrollable Circumstances, in the event that the Company or any subcontractor fails at any time to comply with Applicable Law with respect to the performance of the Contract Services or the management of the Waste Management System, the Company shall, without limiting any other remedy available to the City upon such an occurrence and notwithstanding any other provision of the Service Contract:  (1) immediately correct such failure and resume compliance with Applicable Law; (2) bear all loss-and-expense of the Company and indemnify and hold harmless the City from any loss and expense resulting therefrom; (3) pay or reimburse the City for any resulting damages, fines, assessments, levies, impositions, penalties or other charges; (4) make all changes in operating and management practices which are necessary to assure that the failure of compliance with Applicable Law will not recur; and (5) comply with any corrective action plan filed with or mandated by any Governmental Body in order to remedy a failure of the Company to comply with Applicable Law.

SECTION 5.9. Governmental Approvals.  The Company shall at all times during the Term of the Service Contract be responsible for applying for, obtaining, and maintaining in force all Governmental Approvals required for the performance of the Contract Services.  Should any additional Governmental Approvals be required during the Term of the Service Contract, the Company shall apply for and obtain the same in a timely manner.

SECTION 5.10. Prosecution of Actions.  The Company shall diligently (i) defend itself against all causes of action pending or threatened against it which would adversely affect the ability of the Company to perform the Contract Services if the relief sought thereby were granted, and (ii) prosecute any and all claims that the Company may have, which, if waived or permitted to lapse, would adversely affect the ability of the Company to perform the Contract Services.  The Company shall immediately provide notice to the City of all such actions, causes of action and claims.

SECTION 5.11. Monthly Reports and Meetings.  The Company shall prepare all reports required pursuant to Applicable Law, as well as provide monthly and annual reports to the City relating to DSNY-managed Waste accepted and disposed of, inspections, regulatory compliance, maintenance, complaints and other matters.  Audited annual financial reports, including summaries of Service Fee payments and any necessary reconciliations, also shall be supplied.  The Service Manager shall meet at least once per month with City representatives to review the Company’s performance and discuss the Company’s operating plans.

SECTION 5.12. Compliance with Performance Guarantees.  Except to the extent excused by Uncontrollable Circumstances, the Company shall comply with all Performance Guarantees continuously.  If the Company fails to comply with any Performance Guarantee it shall:

(a) promptly notify the City within twenty-four hours of such failure;

(b) promptly provide the City with any notices received from any Governmental Body within twenty-four hours of receipt;

(c) pay any related damages, fines, judgments or awards, including liquidated damages, and indemnify the City and its agents and employees from all related liabilities and damages; and

(d) at its own cost and expense, take any action necessary (including repairs and replacements) to comply with the Performance Guarantees and prevent a reoccurrence of non-compliance.

SECTION 5.13. Administrative Sanctions.   LISTNUM  \l 3   Compliance Failures.  Except to the extent the Company is relieved for Uncontrollable Circumstances or an Event of Default by the City, the Service Fee shall be reduced by the amount provided in subsection (B) of this Section for the Company’s failures of compliance indicated below:

(1)
failure to calibrate or verify calibration of scales, as required by Section 3.19;

(2)
failure to respond to a written request for information related to this Service Contract made by the City and designated as a “priority request” within three business days;

(3)
failure to provide any plan, proposal, report or other deliverable required under the Service Contract with respect to Uncontrollable Circumstances or any regulatory matter by the deadline agreed upon by the parties with respect thereto;

(4)
failure of Company staff to attend City meetings as reasonably requested by the City with adequate advance notice;

(5)
failure to provide any reports required under the Service Contract within seven days of the due date;

(6)
failure to maintain proper certification as required by any Governmental Body; and

(7)
failure to properly sample, test or report the results thereof as required by Applicable Law.

(A) Liquidated Damages.  If the Company fails to comply with any of its performance obligations as set forth in subsection (A) of this Section, the City, within 30 days of its discovery of such violation, shall notify the Company in writing of its alleged failure to perform.  The Company shall pay to the City, as liquidated damages, $3,000 for each such failure to perform (which amount shall be subject to escalation annually by the FOM Adjustment Factor).  The Company shall have the right to contest, in accordance with Sections 7.10 and 7.11, the occurrence of any alleged violation or alleged failure to cure, and the Company shall have no obligation to pay such contested amounts until the contest is resolved.

ARTICLE VI 

SERVICE FEE

SECTION 6.1. Service Fee.  From and after the Service Date, the City will pay the Service Fee to the Company as compensation for the Company’s performing the Contract Services.  The Service Fee shall be calculated as described in Section 9.7.2 of the RFP.

SECTION 6.2. Billing and Payment.  The Company shall submit a monthly invoice to the City in the amount of the Service Fee for the Contract Services rendered during a prior month.  Except as set forth in Section 6.3, the City will pay the amount of the monthly invoices in accordance with the City’s Procurement Policy Board Rules.

SECTION 6.3. Billing Statement Disputes.  If the City disputes any amount billed by the Company, the City may either (1) pay the disputed amount when otherwise due and provide the Company with a written objection indicating the amount that is being disputed and all reasons then known to the City for its objection to or disagreement with such amount, or (2) withhold payment of the disputed amount and provide the Company with the written objection described in item (1) hereof at such time as the disputed amount would otherwise have been payable.

SECTION 6.4. Service Fee Offset Rights.  The City shall have the unilateral right to offset the Service Fee payable to the Company by an amount equal to any liquidated damages payable by the Company to the City under the Service Contract.  If the amount of the liquidated damages payable by the Company to the City is greater than the amount of the Service Fee due the Company, then the Company shall pay the City such excess within 30 days of receipt of written notice by the City of any amount due.

ARTICLE VII 

DEFAULT, TERMINATION AND DISPUTE RESOLUTION

SECTION 7.1. Remedies For Breach.  The parties agree that, except as otherwise provided in this Article with respect to termination rights, in the event that either party breaches the Service Contract, the other party may exercise any legal rights it has under the Service Contract, under the security instruments and under Applicable Law to recover damages or to secure specific performance, and that such rights to recover damages and to secure specific performance shall ordinarily constitute adequate remedies for any such breach.  Neither party shall have the right to terminate the Service Contract for cause except upon the occurrence of an Event of Default.

SECTION 7.2. Events of Default by the Company Without Further Notice and Cure Opportunity.  Events of Default by the Company which will permit termination of the Service Contract without any additional notice and cure opportunity consist of:

(1)
Pledging the Service Contract in violation of Section 2.4;

(2)
Failure to meet any Performance Guarantee or to comply with Applicable Law for 10 continuous Operating Days or for 20 non-continuous Operating Days during any Contract Year;

(3)
Abandonment of the Waste Management System;

(4)
Failure to obtain and maintain the Letter of Credit or the Required Service Period Insurance;

(5)
Default of the Guarantor under the Guaranty;

(6)
Failure to achieve the Service Date prior to the end of the Extension Period;

(7)
Bankruptcy or insolvency (whether voluntary or involuntary) of the Company or Guarantor;

(8)
Assignment, transfer, conveyance, subcontract or other disposition of the Service Contract other than as permitted therein; and

(9)
A statement, representation, warranty or certification made by the Company relating to the Service Contract or the performance of the Contract Services that is false, misleading, untrue or knowingly incorrect when made by the Company.

SECTION 7.3. Events of Default by the Company With Notice and Cure Opportunity.  Events of Default by the Company which will permit termination of the Service Contract only with notice and cure opportunity consist of:  (1) failure to pay undisputed amounts owed the City and not otherwise offset by a reduction in the Service Fee in accordance with Section 6.4 within 60 days; or (2) failure to comply with the Service Contract.  Other than as provided in Section 7.2, the Company shall have a reasonable time period to cure such breaches, so long as it is diligently trying to achieve compliance.

SECTION 7.4. Events of Default by the City.  Events of Default by the City which will permit termination only with reasonable notice and cure opportunity consist of: (1) failure to materially and substantially comply with the Service Contract, and (2) failure to pay or credit undisputed amounts owed the Company within 90 days of receipt of the Company’s invoice.  If the Service Contract is terminated by the Company pursuant to this Section, the City shall pay the Company as liquidated damages upon any such termination, the sum specified in subsection 7.5(A) that would be payable if the City terminated the Service Contract for convenience, according to the month of termination, and shall have all rights to take ownership as provided under subsection 7.5(B).

SECTION 7.5. City Convenience Termination During the Service Period.  LISTNUM  \l 3  Termination Payment.  The City shall have the right at any time after the end of the sixtieth month following the Service Date, exercisable in its sole discretion, for its convenience and without cause, to terminate the Service Contract upon 30 days written notice to the Company and payment of a convenience termination fee to the Company in the amount of  (1) $2,000 per ton multiplied by the Daily Waste Acceptance Guarantee reduced by 1/240 of such amount for each month which has elapsed following the Service Date to and including the month in which the Termination Date occurs; and (2) if the Company has constructed a New Transfer System, the City shall also pay the Company the Depreciated Value of the Transfer Station, Intermodal Facility (if also newly constructed by the Company) and the Equipment.  The Company acknowledges that the convenience termination fee incorporates all charges for a convenience termination, including any allowance for mobilization, winding-up, cancellation, restocking, demobilization, “lost profit”, and other similar costs or expenses.  

(A) City Rights to Transfer Station, Intermodal Facility and Equipment Upon Termination.  If the City is required to pay the Company the Depreciated Value of the Transfer Station, Intermodal Facility and Equipment in accordance with and pursuant to subsection (A) of this Section, the City shall have the right, exercisable in its sole discretion, to take ownership of the Transfer Station, Intermodal Facility and Equipment upon termination.  If the City is required to pay the Company only the Depreciated Value of the Transfer Station and Equipment in accordance with and pursuant to subsection (A) of this Section, the City shall have the right, exercisable in its sole discretion, to take ownership of the Transfer Station and Equipment upon termination.  The City’s rights to take ownership of the Transfer Station and Intermodal Facility under this Section shall include the right to assume the Company’s ownership interest in the Transfer Station Site and the Intermodal Facility Site.

SECTION 7.6. City Right to Take Ownership Upon Expiration of the Term.  If the Company has constructed a New Transfer System, the City shall have the right, exercisable in its sole discretion and without payment to the Company, to take ownership of the Transfer Station, Intermodal Facility (if also newly constructed by the Company) and Equipment upon expiration of the Term.  The City’s rights to take ownership of the Transfer Station and Intermodal Facility under this Section shall include the right to assume the Company’s ownership interest in the Transfer Station Site and the Intermodal Facility Site.

SECTION 7.7. Uncontrollable Circumstance Termination.  In the event an Uncontrollable Circumstance (i) causes an increase of 10% or more in the Service Fee in a given Contract Year, (ii) causes an increase of 25% or more in the aggregate of the total Service Fee payable under the Service Contract (in each case when compared to such amounts that would have been payable during the comparable periods had no Uncontrollable Circumstance occurred), or (iii) causes the Company to fail to perform the Contract Services on a continuous basis for a period of six months, the City may terminate the Service Contract upon 30 days written notice to the Company and payment of a termination fee in the amount specified in item (2) of subsection 7.5(A), and shall have all rights to take ownership as provided under subsection 7.5(B).

SECTION 7.8. Modification or Cancellation for Non-Appropriation of Funds.  The Service Contract is subject to modification or cancellation by the City if adequate funds are not appropriated to support continuation of performance in any fiscal year succeeding the first Contract Year, as required under Section 3-03(a)(4)(iii) of the City’s Procurement Policy Board Rules.  The Company shall not be entitled to any cancellation or termination payment in the event of any such cancellation by the City. 
SECTION 7.9. No Consequential or Punitive Damages.  No consequential or punitive damages shall be payable on any claims arising out of the performance or non-performance of obligations under the Service Contract, by either the City or the Company.

SECTION 7.10. Dispute Resolution.  The General Provisions Governing Contracts for Consultants, Professional and Technical Services (including the Procurement Policy Board Rules of the City referenced therein), provided in Appendix J of the RFP, shall govern the resolution of disputes.

SECTION 7.11. Non-binding Mediation.  Prior to exercising dispute resolution procedures in accordance with Section 7.10, either party may refer any dispute arising under the Service Contract to non-binding mediation for resolution based upon mutual consent.

SECTION 7.12. Limitation on Company Liability.  There shall be no stated dollar limitation on the amount of damages payable by the Company to the City upon termination of the Service Contract for an Event of Default by the Company.

ARTICLE VIII 

SECURITY FOR PERFORMANCE AND INSURANCE

SECTION 8.1. Guaranty to the City.  The Company shall cause the Guaranty to be provided and maintained by the Guarantor during the Term of the Service Contract.  The Guaranty will provide that the Guarantor shall absolutely, presently, irrevocably and unconditionally guaranty to the City that the Company will (1) expeditiously make all the payments required to be made or credited to the City under the Service Contract and (2) perform the Contract Services and observe all of its covenants and obligations under the Service Contract.  

SECTION 8.2. Letter of Credit.   LISTNUM  \l 3  Requirements.  On or before the Service Date, the Company shall provide, at its own cost and expense, further security for the performance of its obligations under the Service Contract during the Service Period through an irrevocable direct pay letter of credit issued by a Qualified Commercial Bank (the “Letter of Credit”).  The Letter of Credit shall be in the stated amount of six times the monthly Service Fee (assuming that 1/12 of the Annual Tonnage is delivered and accepted each month), shall be for a term of one year, shall be continuously renewed, extended or replaced so that it remains in effect until 180 days after the Termination Date, and shall be issued substantially in the form set forth in the RFP.  The Letter of Credit shall be furnished in addition to the Guaranty.

(A) Right to Draw.  The City shall have the unconditional right to immediately draw upon the Letter of Credit for (1) the full stated amount thereof in the event that (a) any required renewal, extension or replacement thereof is not made more than 30 days prior to its expiration, (b) a petition of bankruptcy (whether voluntary or involuntary) has been filed by or against the Company or the Guarantor, or (c) a court of competent jurisdiction has issued an order appointing a receiver, trustee or other custodian of the Company, the Guarantor or a major part of the Company’s or the Guarantor’s property, or a petition to reorganize the Company or the Guarantor pursuant to the federal Bankruptcy Code has been filed against the Company or the Guarantor, and such order has not been discharged or such filing has not been dismissed within 90 days after such issuance or filing; (2) an amount estimated by the City as representing the damages it has suffered as a result of the termination of the Service Contract by the City for an Event of Default by the Company; or (3) an amount estimated by the City as representing the damages it has suffered as a result of a material breach of the Service Contract by the Company, whether or not such breach constitutes an Event of Default by the Company. 

SECTION 8.3. Insurance.   LISTNUM  \l 3  Required Service Period Insurance.  The Company shall obtain, pay for and maintain the insurance coverages listed below on an annual basis during the Service Period:

(a)
workers’ compensation insurance required by Applicable Law covering all of the employees of the Company;

(b)
employer’s liability insurance with limits of $1,000,000 per accident or employee disease;  

(c)
commercial general liability and property damage insurance, including fire damage legal liability, with contractual liability and products completed operations coverage, with a combined single limit of liability of $1,000,000 per occurrence for bodily injury and for property damage, a general aggregate limit of $1,000,000 with a deductible or self-insured retention amount to be determined by the Company;

(d)
excess liability insurance above the required commercial general liability, commercial automobile and employer’s liability insurance to result in an overall liability coverage in the amount of $10,000,000 per occurrence and in the aggregate;

(e)
contractor’s pollution liability insurance with limits of $15,000,000 per claim and an annual aggregate limit of $30,000,000;

(f)
comprehensive automobile liability insurance, including owned, non-owned and leased or hired vehicles, with a $1,000,000 combined single limit for bodily injury and property damage, including non-owned and hired coverage with a deductible amount to be determined by the Company;

(g)
marine and rail insurance, as applicable, in accordance with industry standards; and

(h)
“all risk” property damage insurance covering loss, damage or destruction (including theft, vandalism and malicious mischief) to the Transfer System in an amount equal to the full replacement value of the Transfer System.

(A) Additional Insureds.  The Company and all subcontractors shall include the City, its officers, and employees as additional insureds on all insurance policies required pursuant to this Article (except workers’ compensation and professional engineers and architects liability insurance).  The Company shall waive the subrogation rights of its various insurance carriers in favor of the City.

(B) Subcontractors.  The Company shall be responsible for ensuring that all subcontractors performing Contract Services secure and maintain all insurance coverages and other financial security required by Applicable Law in connection with the performance of Contract Services.

(C) Insurance Companies.  All required insurance policies shall be maintained with companies that may lawfully issue the required policy and have an A.M. Best rating of at least A-7 or a Standard and Poor’s rating of at least AA.



UNCONTROLLABLE CIRCUMSTANCES

SECTION 8.4. Relief From Obligations.  Except as expressly provided under this Article (including particularly Sections 9.6 and 9.7), neither party to the Service Contract shall be liable to the other for any loss, damage, delay, default or failure to perform any obligation to the extent it results from an Uncontrollable Circumstance.  The occurrence of an Uncontrollable Circumstance shall not excuse or delay the performance of a party’s obligation to pay monies previously accrued and owing under the Service Contract, or to perform any obligation hereunder not affected by the occurrence of the Uncontrollable Circumstance.

SECTION 8.5. Notice and Mitigation.  The party that asserts the occurrence of an Uncontrollable Circumstance shall notify the other party, on or promptly after the date the party experiencing such Uncontrollable Circumstance first knew of the occurrence thereof, followed within 15 days by a written description of (i) the Uncontrollable Circumstance and the cause thereof (to the extent known); and (ii) the date the Uncontrollable Circumstance began, its estimated duration, the estimated time during which the performance of such party’s obligations under the Service Contract shall be delayed, or otherwise affected.  As soon as practicable after the occurrence of an Uncontrollable Circumstance, the affected party shall also provide the other party with a description of (i) the amount, if any, by which the Service Fee is proposed to be adjusted as a result of such Uncontrollable Circumstance; (ii) any areas where cost might be reduced and the approximate amount of such cost reductions; and (iii) its estimated impact on the other obligations, including any schedule obligations, of such party under the Service Contract.  The affected party shall also provide prompt written notice of the cessation of such Uncontrollable Circumstances.  Whenever such act, event or condition shall occur, the party claiming to be adversely affected thereby shall, as promptly as practicable, use all reasonable efforts to eliminate the cause therefore, reduce costs and resume performance under the Service Contract.  

SECTION 8.6. Conditions to Performance, Service Fee and Schedule Relief.  Except as expressly provided in this Article, if and to the extent that Uncontrollable Circumstances interfere with, delay or increase the cost of the Company’s performance of the Contract Services in accordance herewith, the Company shall be entitled to an increase in the Service Fee, an extension of the Scheduled Service Date, or both, as applicable, which properly reflects the interference with performance, the amount of the increased cost, or the time lost as a result thereof, and the Company shall perform all other Contract Services.  The Scheduled Service Date shall be extended only to the extent that the Uncontrollable Circumstance affects the critical path of the Company in achieving the Service Date.  The proceeds of any Company insurance available to meet any such increased cost shall be applied to such purpose prior to any determination of cost increase payable by the City under this Section.  

SECTION 8.7. Share of Costs of Uncontrollable Circumstances.  The Company shall bear the costs which result from the occurrence of an uninsured Uncontrollable Circumstance to the extent of the first 5% of the costs necessitated by Uncontrollable Circumstances up to an aggregate of $150,000 per Contract Year, as adjusted annually by the FOM Adjustment Factor.  Any costs occurring over future Contract Years as the result of an Uncontrollable Circumstance occurring in a prior Contract Year shall be treated as Uncontrollable Circumstance costs occurring in such future Contract Year.  The Company’s share of such net costs shall be paid as a lump sum within 60 days of the end of each Contract Year, unless otherwise agreed by the parties.

SECTION 8.8. Acceptance of Relief Constitutes Release.  Either party’s acceptance of any performance, price or schedule relief under this Article shall be construed as a release of the other party for that portion of the loss-and-expense resulting from, or otherwise attributable to, the event giving rise to the relief claimed.

SECTION 8.9. Uncontrollable Circumstances Affecting the Company’s Permitting Obligations.  The Company shall not be entitled to Uncontrollable Circumstance relief for the delay or non issuance of a Governmental Approval unless the Governmental Body responsible for issuing the Governmental Approval is the City and the Company has diligently pursued the issuance of the Governmental Approval.  The Company shall not be entitled to Uncontrollable Circumstance relief for the imposition of any term or condition by a Governmental Body issuing a Governmental Approval unless the Governmental Body issuing the Governmental Approval is the City and the term or condition imposed in connection with such Governmental Approval requires a standard of performance by the Company beyond that required by the Contract Standards.

SECTION 8.10. Litigation.  The Company shall not be entitled to Uncontrollable Circumstance relief for the adverse judgment or order of any Court or other Governmental Body resulting from litigation involving the Company, unless such adverse judgment or order pertains directly to the Transfer System or the Company’s performance of the Contract Services in the City and is not the result of the Company’s negligence, willful misconduct, failure to comply with the Service Contract or the assumption of any risk by the Company under the Service Contract.  The Company shall bear the risk of any adverse judgment or order resulting from litigation involving the Company and pertaining to the operations of the Company, whether in the performance of the Contract Services or otherwise, outside of the City.

ARTICLE IX 

GENERAL

SECTION 9.1. Indemnification by the Company.  The Company shall protect, indemnify and hold harmless the City and its officials, employees, agents, and representatives from and against all liabilities, actions, damages, claims, demands, judgments, losses, costs, expenses, suits or actions and reasonable attorneys’ fees, and will defend such parties in any suit, including appeals, for personal injury to, or death of, any person, or loss or damage to property arising out of (1) the negligence or fault of the Company or any of its officers, members, employees, agents, or representatives in connection with its obligations or rights under the Service Contract, (2) the operation of the Waste Management System by or under the direction of the Company, and (3) the performance or non-performance of the Company’s obligations under the Service Contract.

SECTION 9.2. Assignment of Service Contract.  The Service Contract may be assigned by either party only with the prior written consent of the other party.

SECTION 9.3. Compliance with Transaction Agreements and Assignment.  The Company shall comply with its obligations under all agreements executed in connection with the Service Contract, and all other agreements material to the performance of its obligations under the Service Contract.  All third-party agreements, including all leases and other contractual arrangements, material to the performance of the Company’s obligations under the Service Contract shall be assignable to the City upon expiration or earlier termination of the Service Contract.

SECTION 9.4. Sales Taxes.  The Company acknowledges that construction materials and supplies acquired by the Company or any subcontractor in connection with the construction of the Transfer System Improvements, any other capital improvements to the Waste Management System, the purchase of Equipment, and the purchase of operating supplies relating to the performance of the Contract Services may be subject to state sales tax.  The Company shall be solely responsible for the payment of any such taxes.  The Company expressly acknowledges that it is not entitled to any exemption from such taxes due to its contractual relationship with the City.

SECTION 9.5. Publicity.  The prior written approval of the City is required before the Company or any of its employees, servants, agents or subcontractors may, at any time, either during or after completion or termination of the Service Contract, make any statement to the press or issue any material for publication through any media of communication relating in any manner to the Service Contract or the performance of the Contract Services.
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