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To the Citizens of the City of New York 
 
 
Ladies and Gentlemen: 
 
In accordance with the Comptroller’s responsibilities contained in Chapter 5, §93, of the 
New York City Charter, my office has audited the compliance of TW Telecom with the 
terms of its franchise agreement with the New York City Department of Information 
Technology and Telecommunications (DoITT).  
 
TW Telecom is a leading provider of managed network services, including data, Internet 
access, and local and long distance telephone services. Under the agreement, TW 
Telecom is required to pay the City a franchise fee consisting of the greater of either 
$200,000 or five percent of its annual gross revenue from telecommunication services. 
We audit private parties such as this that operate under agreements with the City as a 
means of ensuring that they comply with the terms of their agreements, properly report 
revenue, and pay all fees due the City. 
 
The results of our audit, which are presented in this report, have been discussed with 
officials of TW Telecom and DoITT, and their comments have been considered in 
preparing this report. Their complete written responses are included in this report.  
 
I trust that this report contains information that is of interest to you. If you have any 
questions concerning this report, please e-mail my audit bureau at 
audit@Comptroller.nyc.gov or telephone my office at 212-669-3747. 
 
 
Very truly yours, 
 

 
William C. Thompson, Jr. 
 
WCT/fh 
 
Report:     FN09-064A 
Filed:        June 25, 2009 

mailto:audit@Comptroller.nyc.gov�
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AUDIT REPORT IN BRIEF 

 
 TW Telecom is a leading provider of managed network services, including data, Internet 
access, and local and long distance telephone services.  TW Telecom provides services under a 
15-year franchise agreement with the City through the Department of Information Technology and 
Telecommunications (DoITT).  
 
 Under the franchise agreement, TW Telecom is required to pay the City a franchise fee 
consisting of the greater of either $200,000 or five percent of its annual gross revenue from 
telecommunication services. In addition, TW Telecom is required to maintain a minimum combined 
amount of $50 million in insurance for bodily injury and property damage, and maintain an 
unconditional letter of credit and surety bond deposit totaling $1 million.  
 

For the audit period, January 1, 2006, through December 31, 2007, TW Telecom reported 
gross revenues to the City totaling $31.1 million and paid $1.5 million in related franchise fees.  

 

 
Audit Findings and Conclusions 

 TW Telecom failed to report to the City a total of $10,120,278 in additional gross revenue 
and did not make all its payments on time, as required in the agreement.  It therefore owes the City 
an additional $914,871 in franchise fees and related late interest charges. Specifically, TW Telecom 
did not report to the City $6,777,471 in revenue it collected by charging a five percent franchise fee 
to its customers from January 1, 2003 through December 31, 2007, did not report $1,162,083 for its 
third and fourth quarters of calendar year 2007, and inappropriately excluded $2,180,724 from the 
gross revenue amount it reported to the City. TW Telecom, however, complied with the other non-
revenue-related requirements of its agreement with the City, such as maintaining the required $50 
million property and liability insurance that named the City as an additional insured party, and 
maintained an unconditional letter of credit and surety bond deposit totaling $1 million. 
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Audit Recommendations 

 Based on our findings, we make five recommendations: 
 

We recommend that TW Telecom: 
 

• Pay the City $856,767 in additional franchise fees and late charges. 
 
• Report to the City all revenue generated from franchise fees charged to customers. 
 
• Submit the calculations of franchise fees in sufficient detail to the City. 

 
 We recommend that DoITT: 
 

• Ensure that TW Telecom pays the $856,767 in additional franchise fees and late charges 
recommended in this report and complies with the report’s other recommendations. 

 
• Ensure that franchise fee calculations and other financial reports are properly submitted 

and reviewed in a timely manner, and establish proper guidelines to monitor TW 
Telecom’s compliance with its City agreement. 
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INTRODUCTION 
 

 
Background 

 On December 20, 1993, Time Warner A x S of New York City, L.P. and the City of New 
York entered into a 15-year franchise agreement for local high-capacity telecommunications 
services.  In July, 1998, the company reorganized into Time Warner Telecom LLC, and in July 
2008, the company changed its name to TW Telecom. The Department of Information 
Technology and Telecommunications (DoITT) is responsible for monitoring TW Telecom’s 
compliance with the franchise agreement.  
 
 TW Telecom is a leading provider of managed network services, including data, Internet 
access, and local and long distance telephone services.  Its customers include long distance 
carriers, wireless communications companies, and organizations in healthcare, finance, higher 
education, manufacturing, and hospitality industries, as well as state and, local government and 
the military.  
 
 Under the franchise agreement, TW Telecom is required to pay the City a franchise fee 
consisting of the greater of either $200,000 or five percent of its annual gross revenue from 
telecommunication services. The agreement also requires TW Telecom to submit to the City 
quarterly gross franchise fee calculation reports with payments made no later than 45 days after the 
last day of March, June, September, and December.  In addition, TW Telecom is required to 
maintain a minimum combined amount of $50 million in insurance for bodily injury and 
property damage, and maintain an unconditional letter of credit and surety bond deposit totaling 
$1 million. For the audit period, January 1, 2006, through December 31, 2007, TW Telecom 
reported gross revenues to the City totaling $31.1 million and paid related fees totaling $1.5 
million. 
 

 
Objectives 

 The objectives of this audit were to determine whether TW Telecom: 
 

• accurately reported its gross revenue and properly calculated and paid the appropriate 
fees due the City on time, and  

 

• complied with certain non-revenue-related requirements of its agreement (i.e., 
maintained the required insurance and maintained the proper letter of credit and surety 
bond). 

 

 
Scope and Methodology 

 We conducted this performance audit in accordance with generally accepted government 
auditing standards. Those standards require that we plan and perform the audit to obtain sufficient, 
appropriate evidence to provide a reasonable basis for our findings and conclusions based on our 
audit objectives. We believe that the evidence obtained provides a reasonable basis for our findings 
and conclusions based on our audit objectives.  This audit was conducted in accordance with the 
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audit responsibilities of the City Comptroller as set forth in Chapter 5, §93, of the New York City 
Charter. 
 
 The scope of this audit was January 1, 2006, through December 31, 2007.  However, based 
on the results of our preliminary review, we expanded our scope for certain audit tests to calendar 
years 2003–2005. To achieve our audit objectives, we reviewed the telecommunication franchise 
agreement between TW Telecom and the City and identified relevant terms and conditions. We 
reviewed correspondence, TW Telecom’s franchise fee calculation reports, and other relevant 
documents on file at DoITT to ascertain whether TW Telecom submitted the required revenue 
reports and paid the fees due the City on time. 
 
 To obtain an understanding of TW Telecom’s operating procedures, we conducted walk-
through meetings with TW Telecom officials and familiarized ourselves with the sales, billing, 
accounting, and record-keeping functions.  We documented our understanding in narratives and 
memoranda.  In addition, we reviewed the company’s chart of accounts, general ledger, trial 
balance, and statement of operations and performed a preliminary review of TW Telecom’s billing 
reports to identify any unusual trends and to serve as a basis for our detailed testing.  
 
 In assessing the reliability of TW Telecom’s financial data reported to the City, we 
considered the opinion1

 

 issued by Ernst & Young on the fairness of TW Telecom’s financial 
statements and the effectiveness of its internal controls over financial reporting for calendar year 
2006. In addition, we conducted limited tests of controls over revenue transactions on TW 
Telecom’s billing reports generated by Convergent Billing Platform/EUR Systems, and on the 
general ledger reports generated by PeopleSoft, TW Telecom’s accounting and reporting software.  
For our limited test, we used a judgmental sampling methodology. We selected 51 customer bills 
from the first quarter of 2006, the period with the highest gross revenues reported to the City.  We 
traced the activity appearing on the individual customer’s bill to the amounts recorded in the billing 
report for completeness.  We then compared the total amount on the billing report to the transactions 
recorded in the general ledger for accuracy.  To determine whether TW Telecom appropriately 
reported its revenue in accordance with the franchise agreement, we reviewed all itemized charges 
in the customers’ bills and traced the amounts to the billing report.  The results of our tests, while 
not projectable, should provide reasonable assurance that we have obtained sufficient and 
appropriate evidence to determine TW Telecom’s compliance with the franchise agreement in 
reporting applicable revenue. 

 To determine whether TW Telecom properly reported all its gross revenue to the City, we 
reviewed all revenue accounts in TW Telecom’s chart of accounts and traced each account to the 
general ledger and trial balance reports for completeness.  We summarized all the revenue accounts 
in the general ledger and traced the total amount to the trial balance and to the statement of 
operations.  In addition, we analyzed the detailed revenue transactions and revenue category totals 
reported in the billing report and traced the amounts to the general ledger and trial balance.  We then 
compared the total revenue to the amounts reported in the franchise fee calculation report submitted 
to the City for the period January 1, 2006, through December 31, 2007.  
                                                           

1  “In our opinion, management’s assessment that Time Warner Telecom Inc. maintained effective internal 
control over financial reporting as of December 31, 2006, is fairly stated, in all material respects, based on 
COSO [Committee of Sponsoring Organizations of the Treadway Commission] criteria.”    
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 To ascertain whether revenue exclusions and adjustments were appropriate and accurately 
calculated, we reviewed and identified all revenue categories in the quarterly franchise fee 
calculation report submitted to the City.  We also reviewed TW Telecom’s bad-debt account and 
determined whether TW Telecom properly recorded its bad-debt expenses and whether the amounts 
were appropriately excluded from the gross franchise fee calculation report submitted to the City. 
  
 Finally, to determine whether TW Telecom complied with the non-revenue-related terms 
and conditions of its agreement, we reviewed insurance certificates to determine whether TW 
Telecom maintained the required insurance coverage. We also reviewed surety bond records to 
determine whether TW Telecom maintained the required deposits with the City.   
 

 
Discussion of Audit Results 

  The matters covered in this report were discussed with TW Telecom officials during and at 
the conclusion of this audit.  A preliminary draft report was sent to TW Telecom and DoITT 
officials and discussed at an exit conference held on April 24, 2009.  After the exit conference, TW 
Telecom officials provided us with a statement of their interpretation the issues discussed in the 
preliminary report. On May 8, 2009, we submitted a draft report to TW Telecom and DoITT 
officials with a request for comments.  
 
 We received written responses from DoITT and TW Telecom officials on May 22, 2009. In 
their response, TW Telecom officials stated that “we believe compensation paid under our 
Franchise Agreement does constitute a tax and should be excluded from gross revenue.”  They also 
argued that revenue from new products should not be reported to the City. 
 
 DoITT officials agreed with the audit assessment and stated that “DoITT has reviewed the 
underpayment and late charges identified in the draft report, and will seek TW Telecom’s 
compliance with this financial determination.” However, DoITT officials took exception to the 
report’s other issue regarding DoITT’s improper oversight. 
 
 The full texts of TW Telecom and DoITT responses are included as addenda to this report. 
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FINDINGS 
 

 TW Telecom failed to report to the City a total of $10,120,278 in additional gross revenue 
for the period of January 1, 2003 to December 31, 2007, and did not make all its payments on time, 
as required in the agreement.  It therefore owes the City an additional $914,871 in franchise fees and 
related late interest charges.  Specifically, TW Telecom did not report to the City $6,777,471 in 
revenue it collected by charging a five percent franchise fee to its customers, did not report 
$1,162,083 for its third and fourth quarters of calendar year 2007, and inappropriately excluded 
$2,180,724 from the gross revenue amount it reported to the City, as shown in  Table I below. TW 
Telecom, however, complied with the other non-revenue-related requirements of its agreement with 
the City, such as maintaining the required $50 million property and liability insurance that named 
the City as an additional insured party, and maintained an unconditional letter of credit and surety 
bond deposit totaling $1 million. 
 

Table I 
Additional Fees and Interest Owed 

Based on Unreported Revenue 

 
Calendar Years 2003–2007 

 

  
Revenue Categories 

Underreported 
Revenue 

Franchise 
Fees Due 

Late Fees 
Assessed 

Total Due 
the City 

Franchise Fee Revenue  Not 
Reported to the City  $       6,777,471   $       338,874   $    342,810      $    681,684  
Understated Gross Revenue             1,162,083              58,104             9,755              67,859  
Inappropriate Revenue Exclusions             2,180,724            109,036           44,955            153,991  
Fee on Late Payments              11,337           11,337  
          

Sub-Total  $     10,120,278   $       506,014   $   408,457   $     914,871  
* Payment on audit assessment    $      (58,104)    $     (58,104) 

Total  $     10,120,278  $       447,910  $   408,857     $      856,767  
       
    * As a result of the revenue reporting error identified during the course of our audit, TW Telecom paid the audit 
assessment of $58,104 in additional fees due the City before the audit was completed.  Therefore, for this particular 
finding, TW Telecom has to remit only $9,755 in late fees.     
 
 
 These matters are discussed in detail in the following sections of this report. 
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Failed To Report $6,777,471  

 
In Franchise Fees Collected from Its Customers 

 TW Telecom inappropriately excluded $6,777,471 in additional revenue it generated by 
charging a five percent franchise fee to its customers. According to §7.1 of the telecommunications 
franchise agreement, TW Telecom is required to pay the City the greater of $200,000 or five percent 
of its gross revenue.  As defined by §1.16 of the franchise agreement, “Gross Revenue shall include 
all revenue, as determined by generally accepted accounting principles, that is received directly or 
indirectly by the Company or any Affiliated Person from or in connection with any 
Telecommunication Services provided in accordance with this Agreement.” However, TW Telecom 
did not adhere to the gross revenue terms of the agreement. Our review found that for calendar years 
2003 through 2007, TW Telecom did not report to the City $6,777,471 in revenue received from a 
five percent franchise fee it charged its customers. According to TW Telecom officials, the 
franchise fee is a tax and therefore should not be reported to the City as revenue.  However, TW 
Telecom’s opinion is not supported by the provisions of the franchise agreement or the New York 
State Public Service Commission. Consequently, TW Telecom understated its revenue by 
$6,777,471 and, as a result, it owes the City $681,684 in additional franchise fees and late charges 
as detailed in Appendix I.    
  

TW Telecom Response:  TW Telecom officials argued that the “compensation paid under 
the Franchise Agreement does constitute a tax and should be excluded from gross revenue.” 
They further stated that “the definition of gross revenue to be included in the payment of 
franchise fees specifically excludes taxes.” 
 

Auditor Comments: As stated in this report, TW Telecom’s position—that the franchise fees 
it pays the City under its agreement is a tax—is not supported by the franchise agreement 
with the City or the New York State Public Service Commission guidelines. In addition, 
contrary to TW Telecom’s argument, the definition of gross revenue in section 1.16 of the 
agreement clearly and unambiguously limits exclusion to taxes paid to legitimate taxing 
authorities. A franchise fee paid under a contractual agreement with the City is not a tax and 
is therefore not applicable in this case. According to the agreement, “Gross Revenue shall 
include all revenue, as determined by generally accepted accounting principles that is 
received directly or indirectly by the Company or any Affiliated Person from or in 
connection with any Telecommunication Services provided in accordance with this 
Agreement.” By arbitrarily classifying the franchise fees as a tax, TW Telecom is 
inappropriately understating its gross revenue amounts reported to the City. Consequently, 
TW Telecom is taking a significant departure from the revenue terms of its agreement with 
the City.   
 

Understated $1,162,083 in  

 
Gross Revenue Reported to the City 

 TW Telecom erroneously omitted a total of $1,162,083 from its franchise fee calculation 
report submitted to the City for calendar year 2007. Our review of the franchise fee calculation 
reports submitted to the City found that TW Telecom failed to include all its revenue for the third 
and fourth quarters of calendar year 2007. Specifically, in its franchise fee calculation reports, TW 
Telecom reported total gross revenue in the amount of $7,083,461 and paid $354,173 in franchise 
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fees in error.  However, after we discussed the revenue omission with TW Telecom officials, they 
revised the franchise fee calculation report to reflect a new total of $8,245,544. This recalculation 
resulted in additional revenue reported to the City in the amount of $1,162,083 and a corresponding 
franchise fee payment of $58,104. It should also be noted that TW Telecom paid the $58,104 due 
before the audit was completed.  As a result, TW Telecom must remit only $9,755 in late fees, as 
detailed in Appendix II.     
 
 TW Telecom Response:  “In providing documentation for this audit, we identified an error 
 in the calculation of 3rd and 4th 2007 fees and proactively and immediately paid back the 
 necessary balance resulting from this calculation error.  We have ensured that all subsequent 
 payments have been calculated correctly going forward.” 
 

   Auditor Comments: We are glad that TW Telecom acknowledged and corrected the error 
the auditors identified.   

 
 
Inappropriately Excluded $2,180,724 

 
From Its Gross Revenue Report 

 Our review of TW Telecom’s franchise fee calculation found that for calendar years 2006 
and 2007, TW Telecom excluded a total of $2,180,724 from the gross revenue amount it reported to 
the City.  According to TW Telecom officials, the excluded amount represents revenue generated 
from outside the City. According to the agreement, when TW Telecom receives revenue from any 
affiliated or other person who has provided services using any part of the system, the amount 
received should be proportionately allocated and included in the gross revenue reported to the City. 
The agreement also requires that TW Telecom submit to the City for the City’s review and approval 
the method by which such allocations are to be made. However, we were not able to determine the 
basis for the revenue exclusion and whether, if applicable, TW Telecom used the proper 
methodology to exclude the amount from the gross revenue it reported to the City.  As a result, TW 
Telecom should report $2,180,724 and pay $153,991 in additional franchise fees and late charges to 
the City, as detailed in Appendix III.    
 
 TW Telecom Response:  “The exclusion in question is for revenues from two newest 

products that do not originate, terminate, nor transit the City, but have been recorded to the 
New York Business Unit (BU). We developed these products with section 1.16 in mind, 
whereby the product structure and the two main billing elements create a natural allocation 
of revenue from the system.” 

 
 Auditor Comments:  As stated in section 1.16 of the agreement, any revenue received by 
the company or by any affiliated person for services using any part of the system should be 
proportionally allocated. Also, according to the agreement, such allocation method should 
be submitted in advance to the City for approval. Since TW Telecom did not inform the City 
of such new products or the allocation of new revenue, the exclusion is clearly not allowed 
under the agreement.  
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Did Not Submit Timely Payments to the City 
 
 Our review of the quarterly franchise fee report that TW Telecom submitted to DoITT, for 
calendar years 2006 and 2007 found that TW Telecom made late payments for the first and third 
quarters of 2007.  TW Telecom submitted these payments 84 and 34 days, respectively, after the 
established due date.  According to §7.1 of the agreement, payments must be made no later than 45 
days after the last day of March, June, September, and December.  §7.4 of the agreement also states 
that “in the event that any payment required by this agreement is not actually received by the City 
on or before the date fixed in this agreement, interest thereon shall accrue from such date until 
received at a rate equal to the rate of interest then in effect charged by the City for late payments of 
real estate taxes.”  TW Telecom did not submit its payments on time.  Therefore, it owes the City 
$11,337 in late charges, as detailed in Appendix IV. 
 

TW Telecom Response:  “We concede these late payments and strive for a consistent and 
timely payment in accordance with the contract going forward.” 

  
  
Other Issues 
 
Taxes and Surcharges Collected from Customers 
 
 In its customers’ bills, TW Telecom assessed several categories of federal, state, and local 
taxes, as well as surcharges. Although this audit did not cover the taxes and surcharges assessed, our 
review of the guidelines of the New York State Public Service Commission and the provisions of 
New York State local telecommunications taxes and fees could not determine whether all the taxes 
and surcharges TW Telecom listed in its customers’ bills were appropriately mandated—or actually 
remitted to the proper state and local authorities.   
 
 
DoITT Does Not Provide Proper Oversight 
 
 DoITT did not properly monitor TW Telecom’s performance to ensure that all revenue was 
reported to the City in accordance with the agreement.  Our review of the franchise fee calculation 
reports submitted to DoITT found that DoITT accepted TW Telecom’s payments even when the 
financial data reported was inaccurate and incomplete.  As discussed in this report, TW Telecom did 
not report additional revenue it generated by charging a five percent franchise fee to its customers, 
did not include all its revenue in the franchise fee calculation reports for the third and fourth quarters 
of calendar year 2007, inappropriately excluded revenue from its franchise fee calculation reports 
submitted to the City for calendar years 2006 through 2007, and submitted late payments to the 
City.  However, despite these deficiencies, our review indicated that DoITT did not conduct 
adequate oversight to ensure that the correct revenue amounts and corresponding franchise fees 
were submitted to the City.  
  
 The City Charter provides that every agreement memorializing the terms and conditions of a 
franchise, revocable consent, or concession should contain adequate provisions to secure efficiency 
of the services provided, assure the maintenance of the property of the City, and provide for 
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adequate compensation to the City.  The City Charter also requires that the agency designated to 
have primary expertise and responsibility for the franchise should monitor the performance of the 
grantee and enforce the terms and conditions of the franchise under its jurisdiction.   
 
 In addition, §8.7 of the agreement requires DoITT to exercise certain oversight 
responsibilities with respect to monitoring compliance with financial report submissions and the 
maintenance of adequate books and records.  DoITT failed to exercise its oversight responsibilities 
to ensure that the revenue and corresponding franchise fee calculations TW Telecom reported were 
accurate and in compliance with the agreement.  As a result, DoITT did not detect nor address TW 
Telecom’s failure to report all its revenue and pay the correct franchise fees and late charges due the 
City under §7 of the franchise agreement.   
 
 Based on the conclusion stated above, we recommend that DoITT actively monitor TW 
Telecom’s compliance with the agreement by ensuring that all financial reports are properly 
submitted and reviewed, and that detailed and accurate books and records in support of all revenue 
activities are maintained as required by the agreement.   
 
 

DoITT Response:   In their response, DoITT officials stated, “I assure you that DoITT takes 
the reporting requirements and any outstanding payments of the franchises it oversees very 
seriously, and has carefully reviewed the findings contained in the audit report with the 
objective of further strengthening these controls and procedures.”  
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RECOMMENDATIONS 
 
 
 We recommend that TW Telecom: 
 

1. Pay the City $856,767 in additional franchise fees and late charges. 
 

 TW Telecom Response:  “As summarized in Table I above, we disagree with $455,062 
of the recommended assessments which is the difference between $856,767 
recommended by the City, and the $401,705 calculated by tw telecom. Additionally, the 
amount calculated by tw telecom includes $380,613 which we have argued also should 
be removed as an assessment. Any implementation plan would need to begin by 
resolving this discrepancy.” 

 
2. Report to the City all revenue generated from franchise fees charged to customers. 
 

TW Telecom Response: “Beginning with our 1Q09 quarterly payments, we have begun 
to call out separately the amounts generated from franchise fees charged to our 
customers. 

 
3. Submit the calculations of franchise fees in sufficient detail to the City. 
 
     TW Telecom Response:  “As mentioned above, each quarter we provide a Franchise Fee 

calculation sheet which we believe is in sufficient detail to support our gross revenue 
calculation.  We will work with DoITT to enhance this report going forward as 
necessary.” 

 
  

We recommend that DoITT: 
 

4. Ensure that TW Telecom pays the $856,767 in additional franchise fees and late charges 
recommended in this report and complies with the report’s other recommendations. 

 
DoITT Response:  “DoITT will pursue payment of the full balance owed to the City.   
DoITT also plans to seek in future franchise negotiations franchise terms that would 
better clarify issues related to calculation of franchise fees and would reduce the 
likelihood of further disputes with regard to such matters going forward.” 

 
5. Ensure that franchise fee calculations and other financial reports are properly submitted 

and reviewed in a timely manner, and establish proper guidelines to monitor TW 
Telecom’s compliance with its City agreement. 

 
DoITT Response:  “DoITT will continue to work aggressively to obtain the required 
reports and other data needed to substantiate franchise revenue owed to the City.  
Franchise fees must now be remitted directly to DoITT in order for the appropriate staff 
to monitor all payments and to ensure compliance with the revenue provisions of all 
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franchise agreements. Late fee assessments will continue to be sent out in a timely 
manner and all late payments are now mandated to be paid directly to DOITT.  
Additionally, DoITT required that Franchise Commission Reports comprised of a 
breakdown of all revenues, be submitted by franchisees to DOITT in order for 
appropriate staff to carefully review revenue and fees.” 
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