
CITY PLANNING COMMISSION  
 

February 17, 2021/Calendar No. 9                 C 200205 ZSM 

  
 

IN THE MATTER OF an application submitted by Square-Churchill Mercer LLC pursuant to 

Sections 197-c and 201 of the New York City Charter for the grant of a special permit pursuant 

to Section 74-711 of the Zoning Resolution to modify: 

1. the bulk regulations of Section 43-17 to allow a building containing joint living-work       

quarters for artists to be enlarged; and  

 

2. the use regulations of Section 42-14(D)(2)(b) to allow retail use (Use Group 6) on 

portions of the ground floor and cellar; 

of an existing five-story building and proposed penthouse enlargement, on property located at 5-

7 Mercer Street (Block 230, Lot 42), in an M1-5B zoning district, within the SoHo Cast-Iron 

Historic District, Borough of Manhattan, Community District 2.  

  
 

This application for a special permit pursuant to Section 74-711 of the Zoning Resolution (ZR) 

was filed on November 27, 2019 by Square-Churchill Mercer LLC. The applicant requests a 

modification of the bulk regulations of ZR Section 43-17 to allow a building containing joint 

living-work quarters for artists (JLWQA) to be enlarged and the use regulations of ZR Section 

42-14(D)(2)(b) to permit Use Group 6 retail uses below the level of the second story of an 

existing building located at 5 Mercer Street (Block 230, Lot 42), within an M1-5B zoning 

district, in the SoHo-Cast Iron Historic District Extension of Manhattan Community District 2. 

 

BACKGROUND  

5 Mercer Street is located on the west side of Mercer Street between Canal Street and Grand 

Street. The 5,000-square-foot zoning lot is improved with a five-story building with a built floor 

area of 23,802 zoning square feet and a floor area ratio (FAR) of 4.76. The building rises to a 

total height of 78 feet 8 inches at the street wall without setback. The building on the site was 

originally constructed in 1861 and used primarily for warehousing and other manufacturing uses. 

The ground floor and cellar have been occupied by Use Group 6 retail uses out of conformance 

with the ZR since at least 2009. The building was registered with the New York City Loft Board 

in 1983. There are currently seven interim multiple dwelling (IMD) units undergoing legalization 

under the jurisdiction of the Loft Board: one on the second floor, two on the third floor, two on 

Disclaimer
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the fourth floor, and two on the fifth floor. In addition, there is a commercial unit on the second 

floor occupied by an office use. On February 13, 2019, the building was issued a temporary 

Certificate of Occupancy permitting seven JLWQA units on floors two through five and one 

commercial unit on the second floor. Upon issuance of a permanent Certificate of Occupancy for 

occupancy of the IMD units as JLWQA units, the building would be removed from the Loft 

Board’s jurisdiction and six of the JLWQA units would thereafter be subject to rent regulation; 

one of the fifth-floor JLWQA units was the subject of a sale of rights and is market rate. 

 

5 Mercer Street is located within an M1-5B zoning district, which allows commercial uses and 

light manufacturing uses up to an FAR of 5.0, and community facility uses up to an FAR of 6.5. 

For buildings in an M1-5B zoning district, the space below the floor level of the second story 

may only be occupied by Use Group 7 (home maintenance and repair), 9 (business services), 11 

(custom manufacturing), 16 (semi-industrial), or 17A, 17B, 17C, and 17E (light industrial) uses. 

Retail uses (Use Group 6) are not permitted below the floor level of the second story. Except for 

certain exemptions, JLWQA units must be occupied and used by certified artists and their 

families. Residential uses are not permitted as-of-right. In M1-5B zoning districts, pursuant to 

ZR Section 43-17, a building containing JLWQA units may not be enlarged as-of-right. 

 

Once characterized primarily by manufacturing and heavy commercial uses, the surrounding 

SoHo neighborhood has evolved into a mixed-use district. Buildings within the vicinity of the 

project site are typically mixed-use loft buildings ranging from four to 12 stories in height, with a 

variety of uses, including ground-floor retail, eating and drinking establishments, commercial 

offices, JLWQA units, IMD units, or Use Group 2 residential units. First floor Use Group 6 retail 

uses exist throughout the area and are permitted through several mechanisms, including special 

permits by the City Planning Commission (CPC), variances by the Board of Standards and 

Appeals and legally non-conforming exempted uses. Some are in buildings with small footprints 

(less than 3,600 square feet) and are therefore permitted as-of-right in M1-5A districts. 

 

The applicant proposes to construct a 1,384-square-foot, sixth-floor penthouse addition to the 

building, which would be set back approximately 48 feet from the street wall within the 
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permitted bulk envelope created by the sky exposure plane, which would result in a total zoning 

square footage of 24,802 square feet (4.94 FAR), within the 5.0 maximum FAR permitted for 

commercial and manufacturing uses in the M1-5B zoning district. While the penthouse addition 

would include 1,384 square foot of zoning floor area, this expansion would result in a net 

increase of 888 square feet (0.18 FAR) to the building, as the fifth-floor mezzanine would be 

reduced by 496 square feet to accommodate the expansion. Additionally, the building’s height 

would be increased by seven feet, eight inches, for a total building height of 86 feet, four inches. 

The proposed sixth-floor penthouse addition would be appurtenant to one of the existing fifth-

floor JLWQA units. Therefore, there would be no net increase in the number of JLWQA units. 

 

The applicant also proposes to legalize the two existing, non-conforming retail clothing stores on 

the ground floor and cellar. Together, the two retail units occupy approximately 4,700 zoning 

square feet on the ground floor (0.94 FAR) and 4,798 gross square feet in the cellar, for a total 

retail floor area of approximately 9,498 square feet. No new construction is proposed for the 

ground floor or cellar. 

 

On March 30, 2018, the Landmarks Preservation Commission (LPC) issued a report (LPC-19-

23413) stating that a program has been established for continuing maintenance, and that the 

proposed restorative work required under the program contributes to a preservation purpose. At 

the same time, the LPC issued a Certificate of Appropriateness (LPC-19-23412) for the proposed 

penthouse addition and associated restorative work. 

 

ENVIRONMENTAL REVIEW 

This application (C 200205 ZSM) was reviewed pursuant to the New York State Environmental 

Quality Review Act (SEQRA), and the SEQRA regulations set forth in Volume 6 of the New 

York Code of Rules and Regulations, Section 617.00 et seq. and the City Environmental Quality 

Review (CEQR) Rules of Procedure of 1991 and Executive Order No. 91 of 1977. The lead is 

the City Planning Commission and the designated CEQR number is 20DCP079M.  

 

After a study of the potential environmental impacts of the proposed action, a Negative 
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Declaration was issued on October 19, 2020. 

 

WATERFRONT REVITALIZATION PROGRAM 

This application (C 200205 ZSM) was reviewed pursuant to the pursuant to the New York State 

Waterfront Revitalization and Coastal Resources Act of 1981 (New York State Executive Law, 

Section 910 et seq.) for consistency with the policies of the New York City Waterfront 

Revitalization Program (WRP), as amended, approved by the New York City Council on 

October 30, 2013 and by the New York State Department of State on February 3, 2016. The 

designated WRP number is 17-129. This action was determined to be consistent with the policies 

of the New York City WRP by the City Coastal Commission. 

 

UNIFORM LAND USE REVIEW 

This application (C 200205 ZSM) was certified as complete by the Department of City Planning 

on October 19, 2020 and duly referred to Manhattan Community Board 2 and the Manhattan 

Borough President in accordance with Title 62 of the Rules of the City of New York, Section 2-

02(b).  

 

Community Board Public Hearing 

Manhattan Community Board 2 held a public hearing on this application (C 200205 ZSM) on 

November 23, 2020 and by a vote of 46 in favor, none opposed, and none abstaining, adopted a 

resolution to approve the request to modify the use regulations of Section 42-14(D)(2)(b) to 

allow retail use (Use Group 6) on portions of the ground floor and cellar with the following 

conditions: 

“1.   Permanent separation of the two retail spaces. 

2. No eating and drinking establishments on the ground floor. 

3. Tenants’ rights and safety are protected during any construction.” 

 

The Community Board voted to disapprove the request to modify the bulk regulations of ZR 

Section 43-17 to allow a building containing JLWQA units to be enlarged until the applicant 

agrees to meet the following conditions: 
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“1.   The legalization of all the units under the Loft Law. 

2. All zoning violations have been cured. 

3. The building has received a final Certificate of Occupancy.” 

 

Borough President Recommendation 

This application (C 200205 ZSM) was considered by the Manhattan Borough President, who, on 

December 22, 2020, issued a recommendation to disapprove the application until the applicant 

agrees to meet the following conditions: 

“1.  Obtain a final Certificate of Appropriateness by the Landmarks Preservation     

Commission. 

2.  Resolve all open violations. 

3. Obtain a final Certificate of Occupancy from the Department of Buildings. 

4. Resolve the status of the fifth-floor unit.” 

 

City Planning Commission Public Hearing 

On January 6, 2021 (Calendar No. 7) the City Planning Commission scheduled January 20, 2021 

for a public hearing on this application (C 200205 ZSM). The hearing was duly held on January 

20, 2021 (Calendar No. 30). Three speakers testified in favor of the application and one in 

opposition.  

 

The applicant’s representative spoke in support of the application and discussed how they 

believed the application met the findings of ZR Section 74-711, noting that ground-floor retail 

uses are widely distributed throughout SoHo and in the immediate vicinity. They cited the 

Envision SoHo/NoHo report as evidence of broad support among local stakeholders for allowing 

a wider range of commercial uses as of right throughout the M1-5A/M1-5B zoning districts. In 

response to the Community Board and Manhattan Borough President’s conditions, the 

applicant’s representative stated that tenancy and rent rights are protected under the Loft Law 

and that the tenants have been notified of all legalization work and have not objected to such 

work. The applicant’s representative further stated that, given the uncertainty surrounding brick-

and-mortar retail in the current economic climate, it is necessary for the applicant to retain the 
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option of combining the two retail spaces and to consider all allowable uses in order to attract 

viable tenants. In particular, the applicant’s representative noted that the Envision SoHo/NoHo 

report emphasizes the relative scarcity of eating and drinking establishments in neighborhood. 

The applicant’s representative further stated that upon approval of the special permit, the open 

violation for operating a Use Group 6 retail establishment out of conformance with zoning would 

be resolved. Subsequent to the completion of the façade restoration work and sixth-floor 

penthouse addition, a permanent Certificate of Occupancy would be sought. 

 

The architects for the project spoke in favor of the historic restoration work that would be 

undertaken as a result of this application. They stated that the restoration and conservation of the 

exterior would be remarkable given the unique character of the marble façade. 

 

A representative of Manhattan Community Board 2 spoke in opposition to the application. The 

speaker testified that the Community Board’s recommendation to disapprove the application was 

based on the deleterious effect of potential nuisances on the surrounding residents, particularly 

noise, trash, and traffic. The speaker noted that the Community Board is generally supportive of 

ground-floor retail uses and small eating and drinking establishments, so long as residents’ 

quality of life concerns are respected. 

 

There were no other speakers and the hearing was closed. 

 

CONSIDERATION  

The Commission believes that the grant of this special permit (C 200205 ZSM) is appropriate. 

 

5 Mercer Street is five-story, cast-iron building that currently contains retail use on the ground 

and cellar floors. There is one Use Group 6 commercial office unit on the second floor. There are 

seven IMD units on floors two through five that are undergoing legalization as JLWQA. All of 

these units are currently occupied. 

 

The requested action will permit the modification of both the bulk regulations of ZR Section 43-
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17 to allow the building to be enlarged with a sixth-floor penthouse and of the use regulations of 

ZR Section 42-14(D)(2)(b) to allow the building’s ground and cellar floors to continue to be used 

for retail use (Use Group 6). The enlarged building will have a total floor area of 24,802 square 

feet (4.94 FAR), which is within the 5.0 maximum FAR permitted for commercial and 

manufacturing uses within the M1-5B zoning district.  

 

The Commission recognizes that over the past 40 years the surrounding SoHo neighborhood has 

evolved from a primarily manufacturing district to a mixed-use area with a dynamic mix of retail 

uses, office uses, residential uses and few remaining manufacturing and light industrial uses. 

Most of the buildings in the area – primarily five- to 12-story loft-style industrial buildings - 

contain ground-floor retail uses with residential, JLWQA space, or office uses above. Therefore, 

the Commission believes that the proposed enlargement of a JLWQA unit and legalization of 

Use Group 6 retail use is consistent with the prevailing land use pattern found on neighboring 

blocks. Additionally, the proposed actions will not adversely affect any conforming uses within 

the building, as the building will continue to by occupied by JLWQA use on the upper floors.  

 

The Commission notes that the restrictions imposed by the existing M1-5B zoning on ground-

floor retail uses represent a significant barrier to businesses and contribute to high retail 

vacancies and lack of storefront diversity. The Commission believes that a diversity of amenities, 

including eating and drinking establishments, are necessary components of vibrant, mixed-use 

districts that better sustain the daytime working and shopping populations. The Commission 

further notes that the Department of City Planning has been working with the Borough 

President’s office and the local Councilmember’s office to engage local stakeholders in a 

dialogue about broader planning and zoning issues in SoHo and NoHo. The Commission 

encourages an updated zoning framework for SoHo and NoHo that better reflects the mixed-use 

nature of the neighborhoods, allows for a broader range of commercial uses as of right, and helps 

to reduce zoning barriers for businesses. 

 

The Commission notes receipt of a report from the LPC (LPC-19-23413) dated March 30, 2018, 

stating that it has reviewed the proposal and that the proposed enlargement relates harmoniously 
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to the subject building. The LPC report also notes that the proposed penthouse would not be 

visible at street level and that a continuing maintenance program has been established that will 

contribute to a preservation purpose and help return the building closer to its original appearance, 

reinforce the architectural and historic character of the building, streetscape, and SoHo-Cast Iron 

Historic District, and will bring the building up to a sound first-class condition and aid in its 

long-term preservation. 

 

The City Planning Commission, therefore, believes that grant of the requested special permit, is 

appropriate. 

 

FINDINGS 

The City Planning Commission hereby makes the following findings pursuant to Section 74-711 

(Landmark Preservation in all Districts) of the Zoning Resolution: 

1) Such bulk modifications shall have minimal adverse effects on the structures or open 

space in the vicinity in terms of scale, location and access to light and air. 

2) Such use modifications shall have minimal adverse effects on the conforming uses within the 

building and in the surrounding area. 

 

RESOLUTION 

 

RESOLVED, that the City Planning Commission finds that the actions described herein will 

have no significant impact on the environment; and be it further 

 

RESOLVED, that the City Coastal Commission finds that the actions described herein are 

consistent with the policies of the New York City Waterfront Revitalization Program; and be it 

further 

 

RESOLVED, by the City Planning Commission, pursuant to Sections 197-c and 200 of the New 

York City Charter, that based on the environmental determination, and the consideration and 

findings described in this report, the application submitted by Square-Churchill Mercer LLC 
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pursuant to Sections 197-c and 201 of the New York City Charter for the grant of a special 

permit pursuant to Section 74-711 of the Zoning Resolution to modify: 

 

1. the bulk regulations of Section 43-17 to allow a building containing joint living-work 

quarters for artists to be enlarged; and 

 

2. the use regulations of Section 42-14(D)(2)(b) to allow retail uses (Use Group 6) on 

portions of the ground floor and cellar; 

 

of an existing five-story building and proposed penthouse enlargement, on property located at 5-

7 Mercer Street (Block 230, Lot 42), in an M1-5B District, within the SoHo-Cast Iron Historic 

District, Borough of Manhattan, Community District 2 is approved subject to the following 

conditions: 

 

1. The property that is the subject of this application (C 200205 ZSM) shall be developed in 

size and arrangement substantially in accordance with the dimensions, specifications and 

zoning computations indicated on the following plans, prepared by Joseph Pell Lombardi 

Architects filed with this application and incorporated in this resolution: 

 

Dwg. No.  Title        Last Date Revised 

CPC 01  Zoning Analysis       02/06/2020 

 CPC 02 Zoning Lot Site Plan                 11/15/2019 

 CPC 03 Ground Floor Plan      11/15/2019  

 CPC 04 Cellar Plan       11/15/2019  

 CPC 09 Penthouse Plan      11/15/2019  

 CPC 10 Waiver Plan       11/15/2019  

 CPC 11 Waiver Building Section A-A     11/15/2019  

 CPC 12 Waiver Building Section B-B     11/15/2019  

  

2. Such development shall conform to all applicable provisions of the Zoning Resolution, 



  
10 C 200205 ZSM 

except for the modifications specifically granted in this resolution and shown on the plans 

listed above which have been filed with this application. All zoning computations are 

subject to verification and approval by the New York City Department of Buildings. 

 

3. Such development shall conform to all applicable laws and regulations relating to its 

construction, operation and maintenance. 

 

4. All leases, subleases, or other agreements for use or occupancy of space at the subject 

property shall give actual notice of this special permit to the lessee, sublessee or 

occupant. 

 

5. Development pursuant to this resolution shall be allowed only after the attached 

restrictive declaration dated February 12, 2021, executed by Square-Churchill Mercer 

LLC, the terms of which are hereby incorporated in this resolution, shall have been 

recorded and filed in the Office of the Register of the City of New York, County of New 

York. 

 

6. Upon the failure of any party having any right, title or interest in the property that is the 

subject of this application, or the failure of any heir, successor, assign, or legal 

representative of such party, to observe any of the covenants, restrictions, agreements, 

terms or conditions of this resolution whose provisions shall constitute conditions of the 

special permit hereby granted, the City Planning Commission may, without the consent 

of any other party, revoke any portion of or all of said special permit. Such power of 

revocation shall be in addition to and not limited to any other powers of the City Planning 

Commission, or of any other agency of government, or any private person or entity. Any 

such failure as stated above, or any alteration in the development that is the subject of this 

application that departs from any of the conditions listed above, is grounds for the City 

Planning Commission or the City Council, as applicable, to disapprove any application 

for modification, cancellation or amendment of the special permit hereby granted. 
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7. Neither the City of New York nor its employees or agents shall have any liability for 

money damages by reason of the city's or such employee's or agent's failure to act in 

accordance with the provisions of this special permit. The above resolution (C 200205 

ZSM), duly adopted by the City Planning Commission on February 17, 2021 (Calendar 

No. 9), is filed with the Office of the Speaker, City Council, and the Manhattan Borough 

President in accordance with the requirements of Section 197-d of the New York City 

Charter. 

 

MARISA LAGO, Chair   

KENNETH J. KNUCKLES, ESQ., Vice Chairman 

DAVID BURNEY, ALLEN P. CAPPELLI, ESQ., ALFRED C. CERULLO III,  

JOSEPH DOUEK, RICHARD W. EADDY, HOPE KNIGHT, ANNA HAYES LEVIN, 

ORLANDO MARÍN, LARISA ORTIZ, RAJ RAMPERSHAD, Commissioners 
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Carter Booth, Chair 
Daniel Miller, First Vice Chair 
Susan Kent, Second Vice Chair 
Bob Gormley, District Manager 

Antony Wong, Treasurer 
Valerie De La Rosa, Secretary 

Amy Brenna, Assistant Secretary 

 

November 23, 2020 

 

Marisa Lago, Chair 

City Planning Commission 

22 Reade Street 

New York, NY 10007 

 

Dear Ms. Lago: 

 

At its Full Board meeting on November 19, 2020, CB#2, Manhattan (CB2, Man.), adopted the 

following resolution: 

 

5 Mercer St. (between Canal St. and Grand St.) - DCP N200205ZSM is an application 

submitted by Square-Churchill Mercer LLC pursuant to Zoning Resolution 74-711 for a special 

permit to modify (1) the use requirements of ZR 42-14D(2)(b) to allow Use Group 6 retail use on 

the ground floor and cellar, and (2) the bulk requirements of ZR 43-17 to allow the enlargement 

of a building containing Joint Live Work Quarters for Artists (JLWQA).  

 

Whereas:  

 

1. The five-story, formerly industrial building is located in the M1-5B SoHo-Cast Iron 

Historic District. 

2. The property is a 5000sf zoning lot that contains approximately 23,800sf floor area and is 

occupied on the ground floor and cellar by two non-conforming Use Group 6 retail uses 

and on floors 2-5 by one conforming Use Group 6 commercial use, plus Use Group 17D 

JLWQA units, also known as Interim Multiple Dwelling (IMD) units.  

3. The building became protected under Article 7-C of the Multiple Dwelling Law pursuant 

to the 1982 version of the law, which required the existence of at least three units in the 

building that were residentially occupied during the original “window period” of April 1, 

1980 to December 31. 1981.  

4. Because the compliance process was never completed, it is still under Loft Board control. 

5. At that time, there were eight IMD units covered under Article 7-C of the Multiple 

Dwelling Law (Loft Law): three on the second floor, two on the third floor, one on the 

fourth floor and two on the fifth floor.  
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6. In 1997, one of the second-floor units was abandoned and became an owner-occupied 

commercial unit, for a total of seven covered IMD units and one non-covered commercial 

unit.  

7. In 2008, tenants in a second-floor front unit and a fifth-floor rear unit sold their rights and 

became BUYR units, for a total of five covered IMD units, two non-covered IMD units 

and one non-covered commercial unit. 

8. In 2009, the fourth-floor IMD unit was subdivided into two and registered with the Loft 

Board. As a result of the subdivision, there are now a total of nine units: six covered 

IMDs, two non-covered IMDs and one commercial unit.  

9. The second floor BUYR unit will be combined with the non-IMD rear unit as a single 

commercial unit. The second floor will therefore contain one JLWQA unit and one 

commercial unit. On floors 3-5, there will be two JLWQA units on each floor.   

10. With the combination, there are now once again a total of eight units: six JLWQA IMD 

units (one on the second floor, two on the third floor, two on the fourth floor, and one on 

the fifth floor), one non-covered IMD residential unit and one commercial unit.   

11. The building is subject to a 2018 NYC LPC Certificate of Appropriateness for certain 

façade restoration work and the addition of a 1384sf penthouse (an 888sf net addition to 

the floor area of the building) that will become part of the fifth-floor rear (5W) JLWQA 

unit. (A Certificate of Appropriateness does not guarantee approval of a request for a 74-

711.)  

12. Allowable FAR is 5.0.  With the addition of the net 888sf penthouse, total floor area will 

be 24,690sf (4.94 FAR).  

13. The LPC conditioned its approval of the rooftop addition on the removal of the fire 

escape from the front of the building to the rear. That is being challenged by the tenants 

and is currently docketed for an OATH hearing in February or March 2021.  

14. There is also an ECB zoning violation (for non-conforming ground floor UG 6 retail use) 

currently in the process of being heard at OATH. 

15. In February 2019, DOB issued a Temporary Certificate of Occupancy, which according 

to the DOB website expires on November 26, 2019. It shows seven JLWQA units on 

floors 2-5 (six covered, one non-covered BUYR unit) and one commercial unit on the 

second floor. 

16. The JLWQA units are currently occupied pursuant to leases and rents approved by the 

Loft Board. The applicant will continue to preserve the dwelling units as JLWQA.  

17. The attorney for the applicant and the attorney for the tenants cannot agree on the status 

of the fifth-floor BUYR unit that is intended to be combined with the proposed 

penthouse: The applicant’s attorney contends that the BUYR unit, having been subject to 

a sale of rights, is a market rate apartment. The tenants’ attorney contends that the sale of 

rights does not necessarily effectuate deregulation of the unit.  

 

Therefore be it resolved, with respect to the request for a special permit to allow Use 

Group 6 retail on the ground floor and cellar, CB2 does not believe the proposed change of 

use would be harmful to neighborhood character if the following conditions are included:  

 

1. Permanent separation of the two retail spaces. 

2. No eating and drinking establishments on the ground floor. 

3. Tenants’ rights and safety are protected during any construction.  
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Be it further resolved, with respect to the request for a special permit to allow the 

enlargement of a building containing Joint Live Work Quarters for Artists, that given the 

uncertain status of the fifth-floor BUYR unit and the fact that the building has languished 

at the Loft Board for 35+ years, CB2 recommends denial of the approval of the 

construction of the penthouse until all the units have been legalized (at which point the 

status of the two BUYR and the JLWQA units will be resolved), the zoning violations have 

been cured, and the building has a final Certificate of Occupancy.  

 

Vote: Passed unanimously with 46 Board members in favor. 
 

 

Please advise us of any decision or action taken in response to this resolution. 

 

Sincerely, 

    

Carter Booth Chair    Frederica Sigel, Chair 

Community Board #2, Manhattan  Land Use & Housing Committee 

       Community Board #2, Manhattan 

 

 

 

CB/jt 

 

c: Hon. Jerrold Nadler, Congressman 

Hon. Brian Kavanagh, State Senator 

Hon. Deborah Glick, Assembly Member 

Hon. Gale A. Brewer, Manhattan Borough President 

  Hon. Margaret Chin, City Council Member 

  Andrew Cantu, Dept. of City Planning 

 



December 22, 2020 
 
Recommendation on ULURP Application N 200205 ZSM 
5 Mercer St. by Square-Churchill Mercer LLC 
 
PROPOSED ACTIONS 
 
Square-Churchill Mercer LLC (the “Applicant”) is seeking a special permit pursuant to New 
York City Zoning Resolution (“ZR”)  §74-711 for the (1) modification of the use requirements to 
allow Use Group 6 retail use on the ground floor and cellar, and (2) to modify bulk regulations to 
allow the enlargement of a building containing Joint Live Work Quarters for Artists (JLWQA) 
situated on the property at 5 Mercer Street (the “Site”). The Site is located in the SoHo 
neighborhood of Manhattan Community District 2.  
 
ZR § 74-711 pertains to zoning lots containing a landmark designated by the Landmarks 
Preservation Commission (“LPC”) and zoning lots with existing buildings located within 
Historic Districts designated by the LPC. ZR § 74-711(a) lists a number of conditions that need 
to be met in order for the City Planning Commission to grant modifications of the use and bulk 
regulations. These conditions are: 
 

 (i) Program for Continued Maintenance        
 Any application pursuant to this Section shall include a report from the LPC stating that a 

program has been established for continuing maintenance that will result in the 
preservation of the subject building or buildings, and that such use or bulk modifications, 
or restorative work required under the continuing maintenance program, contributes to a 
preservation purpose; 

 
 (ii) LPC Certificate of Appropriateness 
 Any application pursuant to this Section shall include a Certificate of Appropriateness, 

other permit, or report from the LPC stating that such bulk modifications relate 
harmoniously to the subject landmark building or buildings in the Historic District, as 
applicable; and 
 

 (iii) Number of Permitted Dwelling Units 
 The maximum number of dwelling units shall be as set forth in ZR § 15-111 (number of 
 permitted dwelling units). 
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BACKGROUND 
 
Area Context 
The Project Site is located in Manhattan Community District 2 within the SoHo-Cast Iron 
Historic District and in a M1-5B zoning district. In 1973, the SoHo Historic District was 
designated by the Landmark Preservation Commission (“LPC”). The area is approximately 26 
blocks and is bounded by West Houston Street, Crosby Street, Howard Street, Broadway, Canal 
Street and West Broadway. The neighborhood largely consists of five to eight-story buildings 
with residential, commercial and manufacturing uses. The immediate area surrounding the site 
largely consists of buildings around five to eight-stories in height, with retail on the ground floor 
and commercial uses on the upper floors.  
 
Site Description 
The Project Site consists of Block 230, Lot 42 and is a 5,000 square foot zoning lot with 50 
linear feet of frontage on the west side of Mercer Street, 109 feet north of Canal Street. The 
building was originally constructed in 1861 and has a cast iron storefront and marble façade on 
the upper floors.  
 
The building is a five-story former industrial building containing approximately 21,100 square 
feet of floor area. The ground floor and cellar is currently occupied by two non-conforming Use 
Group 6 commercial retail uses (a clothing, accessories and housewares store and a clothing and 
shoe store).  
 
The building was registered as Interim Multiple Dwelling (“IMD”) #10287 in 1983. Floors three 
through five are currently occupied by six Use Group 17D JLWQAs. The second floor contains a 
front unit that was formerly an IMD unit before its tenant sold their loft rights, one office, and 
one Use Group 6 commercial art studio, pursuant to the Temporary Certificate of Occupancy No. 
102792961T002 issued August 28, 2019. The Temporary Certificate of Occupancy expired on 
November 26, 2019.  
 
The Applicant proposes to return the second floor front unit (the formerly IMD unit) to 
commercial use and to combine it with the non-IMD rear unit as a single commercial unit. The 
Applicant also proposes to include two JLWQA dwelling units on floors three through five. The 
fifth floor JLWQA unit will be combined with the proposed penthouse addition.  
 
On March 30, 2018, the Landmarks Preservation Commission (“LPC”) issued Certificate of 
Appropriateness No. 19-234123 and Modification of Use No.19-23413 for the construction of 
the proposed rooftop addition. The Certificate of Appropriateness set forth that the approval of 
the addition was conditioned upon the removal of the existing fire escape at the Mercer Street 
façade, as well as the installation of a new fire escape in the rear façade, if required. The 
Applicant is required to submit two final signed and sealed Department of Building (“DOB”) 
filings and receive LPC approval in order to commence work.  
 
On March 19, 2018, the LPC received final drawings and an updated Existing Conditions Report 
& Building Restoration Program, dated March 16, 2018. On March 30, 2018 the LPC issued a 
Design-Intent Only Certificate of Appropriateness No. 19-23412. No work can begin until the 
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final DOB filing set of drawings have been marked and approved by the LPC. The LPC found 
that the existing fire escape at the Mercer Street façade had been moved, and that a new 
replacement fire escape had yet to be installed in the rear façade. The removal of the fire escape 
is being challenged by the tenants and is currently docketed for an Office of Administrative 
Trials and Hearings (“OATH”) hearing in February or March 2021. 
 
The area is well-served by public transportation with the N/Q/R/W subway lines running along 
Broadway with stations at Prince Street and Canal Street; and the A/C/E subway lines running 
along Sixth Avenue, with stations at Spring Street and Canal Street. One block west of Sixth 
Avenue, the 1/2/3 subway lines run along Varick Street, with stations at Houston Street and 
Canal Street; and two blocks east of Broadway, the 4/5/6 subway lines run along Lafayette 
Street, with stations at Bleecker Street (one block north of Houston Street), Spring Street and 
Canal Street. Multiple bus lines run along Broadway (southbound), Sixth Avenue (northbound) 
and Houston Street (eastbound and westbound). 
 
Project Description 
The Applicant proposes to add a 1,384 square foot penthouse to the building which will be an 
addition to the existing fifth floor rear JLWQA unit. The penthouse addition will fit within the 
allowable sky exposure plane. The existing building contains a total of 23,802 square feet of 
floor area and has a height of 78 feet and 8 inches. The addition of the penthouse will enlarge the 
building by 888 square feet to 24,690 square feet of floor area and will increase the building 
height by 7 feet 8 inches to 86 feet 4 inches. The proposed building will have a Floor Area Ratio 
(“FAR”) of 4.94, which is less than the maximum 5.0 FAR required in an M1-5B zoning district. 
 
The Applicant also proposes to legalize the existing, non-conforming Use Group 6 retail uses on 
the ground floor and cellar. There will be no increase in the floor area of the ground floor or the 
cellar. 
 
COMMUNITY BOARD RECOMMENDATION 
 
On November 19, 2020, at its full board meeting, Manhattan Community Board 2 voted to 
recommend denial of this application with modifications. 46 board members voted in favor of 
disapproval and no board members opposed the motion.  
 
With respect to the special permit to allow Use Group 6 use on the ground floor, Manhattan 
Community Board 2 stated that the proposed change of use would not be harmful to 
neighborhood character if the following conditions were included: 
 

• Permanent separation of the two retail spaces; 
• No eating and drinking establishments on the ground floor; and 
• Tenants’ rights and safety are protected during any construction. 

 
Manhattan Community Board 2 recognizes that the attorney for the Applicant and the attorney 
for the tenants cannot agree on the status of the fifth-floor unit that is intended to be combined 
with the proposed penthouse. The Applicant’s attorney contends that the unit, having been 
subject to a sale of rights, is a market rate apartment. The tenants’ attorney contends that the sale 
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of rights does not necessarily effectuate deregulation of the unit. 
 
Manhattan Community Board 2 recommended denial of the proposed penthouse unless the 
owner agrees to legalize all other IMD units at the site and the status of the fifth floor unit and 
the JLWQA units are resolved. The Board also set as a condition that the owner cure all the open 
violations, and obtain a final Certificate of Occupancy.  
 
BOROUGH PRESIDENT’S COMMENTS 
 
I have repeatedly raised concerns over the continued use of special permits to eliminate 
conforming uses in the SoHo and NoHo historic districts. However each application is analyzed 
for its own merits and the project’s impact upon neighborhood character. This special permit 
would facilitate the legalization of the existing, non-conforming Use Group 6 retail uses on the 
ground floor and cellar. As there will be no increase in the floor area of the ground floor or the 
floor space of the cellar, such a change in use would not be of great impact to the neighborhood.  
 
Additionally, the Applicant wishes to construct a penthouse extension to the existing fifth floor 
rear JLWQA unit and this extension will not be an additional, separate unit. While the penthouse 
construction will bring the building to a total of 4.94 FAR, less than the 5.0 maximum FAR 
allowable for the area, I have a number of concerns regarding the building’s open violations and 
the status of the building’s units.  
 
A Design-Intent Only Certificate of Appropriateness No. 19-23412 was granted by the LPC. 
However, no work can begin until the set of drawings have been marked and approved by LPC. 
Additionally, the LPC conditioned their approval upon the removal of the fire escape at the 
Mercer Street façade that is currently being challenged by the building’s tenants and is docketed 
for an OATH hearing in February or March 2021. I recommend that the Applicant work to 
receive a final LPC Certificate of Appropriateness, cure the OATH violation, and be granted a 
final Certificate of Occupancy before this application be approved for an enlargement. 
 
Furthermore, the attorney for the Applicant and the attorney for the tenants cannot agree on the 
status of the fifth-floor unit that is to be combined with the proposed penthouse. The Applicant’s 
attorney contends that the fifth floor unit, having been subject to a sale of rights, is a market rate 
apartment. The tenants’ attorney contends that the sale of rights does not necessarily effectuate 
deregulation of the unit. I recommend that the Applicant resolve the status of the fifth-floor unit 
before this application moves forward. 
 
BOROUGH PRESIDENT'S RECOMMENDATION 
 
Therefore, the Manhattan Borough President recommends disapproval of ULURP 
Application No. N 200205 ZSM with the following conditions: 
 

1. That the Applicant obtain a final Certificate of Appropriateness by the Landmarks 
Preservation Commission; 

2. That the Applicant resolve all open violations; 
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3. That the Applicant obtain a final Certificate of Occupancy from the Department of 
Buildings; and 

4. That the Applicant resolves the status of the fifth-floor unit. 
 

                                                                                                
 

         
 

                        Gale A. Brewer 
Manhattan Borough President 


	MARISA LAGO, Chair
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	CHURCHILL-5 MERCER STREET - DECLARATION OF RESTRICTIONS(2747895.4).pdf
	A. Declarant is the owner in fee simple of certain real property located in the Borough of Manhattan, County of New York, City and State of New York, which property is designated on the Tax Map of the City of New York as Block 230, Lot 42, known as an...
	B. Pursuant to the provisions of Section 3020 of the New York City Charter and Title 25, Chapter 3 of the Administrative Code of the City of New York, the Landmarks Preservation Commission (the “LPC”) has designated the Designated Structure as an indi...
	C. Fidelity National Title Insurance Services, LLC has certified as of __________, that Declarant and its mortgagee are the sole parties in interest (“Parties in Interest”), as such term is defined in the definition of “zoning lot” in Section 12-10 of...
	D. All Parties in Interest to the Subject Premises have executed this Declaration or waived their rights to execute this Declaration, copies of which instruments are attached hereto as Exhibit C.
	E. Declarant submitted an application, designated No. C 200205 ZSM and dated September 19, 2019 (the “Application”), to the City Planning Commission of the City of New York (the “CPC”) for a special permit pursuant to Section 74-711 of the Zoning Reso...
	F. Zoning Resolution Section 74-711 provides that for zoning lots containing a landmark designated by the LPC, the CPC may permit modification of the applicable use and bulk regulations, except floor area ratio regulations.
	G. Consistent with the requirements of Zoning Resolution Section 74-711, Declarant has (i) proposed to perform certain restoration work on the Designated Structure, and (ii) agreed to establish a program for continuing maintenance that will result in ...
	H. At a public hearing on February 6, 2018, Declarant requested the LPC issue a report to the CPC for an application pursuant to Zoning Resolution Section 74-711 for a special permit to modify (1) the provisions of Zoning Resolution Section 42-14D(2)(...
	I. At a public meeting on February 6, 2018, following said public hearing, the LPC voted to (1) issue a report to the CPC for the Special Permit, and (2) grant a Certificate of Appropriateness, which allows the alteration of the Designated Structure i...
	J. Section 74-711 of the Zoning Resolution requires, inter alia, that a program has been established for continuing maintenance (the “Continuing Maintenance Program”) that will result in preservation of the Designated Structure by Declarant.
	K. Declarant has agreed to certain obligations and restrictions contained in this Declaration for the protection, preservation, repair and maintenance of the Designated Structure.
	L. Declarant desires to restrict the manner in which the Subject Premises may be developed, restored, and operated in order to assure the protection, preservation, repair and maintenance of the Designated Structure.
	M. Declarant represents and warrants that there are no restrictions, liens, obligations, covenants, easements, limitations or encumbrances of any kind, the requirements of which have not been waived or subordinated, which would prevent or preclude, pr...
	ARTICLE 1: DEFINITIONS
	1.1 “Application” shall mean the application to the City Planning Commission pursuant to Zoning Resolution Section 74-711 for the Special Permit.
	1.2 “BSA” shall mean the New York City Board of Standards and Appeals, or any successor to the jurisdiction thereof.
	1.3 “Buildings Department” shall mean the New York City Department of Buildings, or any successor to the jurisdiction thereof.
	1.4 “Business Day” shall mean any day other than Saturday, Sunday or other day on which commercial banks are authorized to be closed in the State of New York.
	1.5 “Chairperson of the CPC” shall mean the Chairperson of the City Planning Commission of the City of New York or any successor to the jurisdiction thereof.
	1.6 “Chairperson of the LPC” shall mean the Chairperson of the Landmarks Preservation Commission of the City of New York or any successor to the jurisdiction thereof.
	1.7 “City” shall mean the City of New York.
	1.8 “City Council” shall mean the New York City Council or any successor to the jurisdiction thereof.
	1.9 “CPC” shall mean the New York City Planning Commission, or any successor to the jurisdiction thereof.
	1.10 “Declarant” shall mean the named Declarant and the heirs, successors and assigns of the named Declarant including, without limitation, any owner of a condominium unit within the Designated Structure, except that Declarant shall not be deemed to i...
	1.11 “DCP” shall mean the New York City Department of City Planning or any successor to the jurisdiction thereof.
	1.12 “Designated Structure” shall have the meaning set forth in Recital A of this Declaration.
	1.13 “Effective Date” shall have the meaning set forth in Section 4.1.1 of this Declaration.
	1.14 “Emergency Incident” shall have the meaning set forth in Section 2.9.1 of this Declaration.
	1.15 “Emergency Incident Report” shall have the meaning set forth in Section 2.9.3 of this Declaration.
	1.16 “Force Majeure” shall mean: strike, lockout or labor dispute(s); inability to obtain materials or reasonable substitutes therefor unless due to any act or failure to act by Declarant;  acts of God;  unforeseen governmental restrictions, regulatio...
	1.17 “Landmark Work” shall mean the restoration work on the Designated Structure set forth in the LPC Certificate which is attached hereto as part of Exhibit D and described in Section 2.2 of this Declaration.
	1.18 “LPC” shall mean the Landmarks Preservation Commission of New York City or any successor to the jurisdiction thereof.
	1.19 “Mortgagee” shall mean (a) the institutional first mortgagee of all or substantially all of the Subject Premises listed in Exhibit B or (b) the first mortgagee of a condominium unit within the Designated Structure.
	1.20 “Party in Interest” shall mean any party in interest listed in Exhibit B and any other party in interest to the Subject Premises who has given written notice of its name and address to the CPC and the LPC.
	1.21 “PCO” shall have the meaning set forth in Section 2.3 of this Declaration.
	1.22 “Special Permit” shall have the meaning set forth in Recital E of this Declaration.
	1.23 “Special Permit Use” shall mean Use Group 6 commercial retail on the ground floor and/or cellar.  Notwithstanding the foregoing, no use shall be deemed a Special Permit Use if it is permitted as-of-right within the Subject Premises by the terms o...
	1.24 “TCO” shall have the meaning set forth in Section 2.3 of this Declaration.
	1.25 “Zoning Resolution” shall mean the Zoning Resolution of the City of New York, effective as of December 15, 1961, and as amended from time to time.

	ARTICLE 2: DEVELOPMENT, PRESERVATION, REPAIR AND MAINTENANCE OF THE SUBJECT PROPERTY
	2.1. Special Permit Drawings. Declarant covenants and agrees to develop the Subject Premises substantially in accordance with the following drawings prepared by Joseph Pell Lombardi Architect, copies of which are annexed hereto as Exhibit E:
	2.2. Landmark Work.  The issuance of the Special Permit is premised on, inter alia, the performance of the construction of the following restoration work on the Designated Structure in conformity with the Certificate of Appropriateness and the require...
	A. Mercer Street façade.
	1. Masonry.
	a. Stabilize loose marble and restore all marble to match existing original fabric and historic photos.
	b. Clean all masonry surfaces with gentlest method possible, such as low pressure water wash, water soaking (misting or spraying), chemical or detergent cleaning or low-pressure micro abrasive cleaning.
	c. Repair or replace deteriorated and spalled stone.
	d. Repair cracked stone using Jahn injection grout technique.
	e. Repoint new stone and deteriorated existing stone to match existing.

	2. Window enframements and balustrades.
	a. Clean and restore all decorative stone work.
	b. Remove, clean and reinstall stone balusters on the second floor.
	c. Fabricate and install new stone balustrade.
	d. Fabricate and install new stone window enframements where missing.
	e. Scrape and repaint existing metal shutter pintels.
	f. Replace existing brownstone sills and lintels.

	3. Stone cornice.  Clean with gentlest method possible, such as low pressure water wash, water soaking (misting or spraying), chemical or detergent cleaning or low-pressure micro abrasive cleaning.
	4. Windows.  Replace all windows on the second through fifth floor with painted wood double-hung two-over-two windows to match original.
	5. Cast iron storefront.
	a. Remove all existing column paint layers.
	b. Prime and paint all columns and column elements.
	c. Acanthus leaf column capitals to be fabricated out of metal and installed.
	d. Missing cornice to be fabricated out of pressed copper and installed.
	e. Install new wood storefront infill and windows to match or approximate the historic condition.
	f. Install new entry infill at the vestibule.

	B. Sidewalk.  Uncover one bay of vault lights, relocate one bay of vault lights and replicate one bay of vault lights.
	C. Rear Façade.
	1. Clean all masonry surfaces.
	2. Remove all conduits, mechanical equipment connections, wires, etc. from brick surfaces.
	3. Scrape, prime and paint windows from the cellar through 5th floors.
	4. Install new entry infill at the rear and north secondary façades,

	D. Roof parapet.  Stabilize the stone cornice.

	2.3. Certificate of Occupancy.  Written notice that the Declarant is seeking a temporary certificate of occupancy (“TCO”) or permanent certificate of occupancy (“PCO”) shall be provided to the LPC seven days prior to the Declarant applying for a TCO o...
	2.3.1. Notwithstanding anything else to the contrary contained herein, this Declaration shall not be deemed to prohibit or restrict Declarant from (A) applying for or receiving a TCO or a PCO for any floor area in the Designated Structure which is not...

	2.4. Inspection.  Declarant shall permit inspection of the Designated Structure by the Chairperson of the LPC and representatives designated by the Chairperson of the LPC in connection with the notice described in Section 2.2 above.
	2.5. Chair Certification of Delay.  Upon application by Declarant, notwithstanding anything contained in any other provision of this Declaration, the Chairperson of the LPC, in the exercise of his or her reasonable judgment, may certify that the perfo...
	2.6. Force Majeure.  In the event that Declarant reasonably believes that full performance of its obligations to complete the Landmark Work has been delayed as a result of a Force Majeure, Declarant shall so notify the Chairperson of the LPC as soon a...
	2.7. Preservation, Repair and Maintenance.  Declarant hereby covenants and agrees to preserve, repair and maintain the Designated Structure in sound first-class condition, at its own cost and expense, in accordance with this Declaration, the Certifica...
	2.8. Continuing Maintenance Program.  Declarant shall comply with the obligations and restrictions of the Continuing Maintenance Program as set forth below:
	2.8.1. Periodic Inspections.  Declarant shall establish and carry out a cyclical inspection and maintenance program for the Designated Structure which shall include, without limitation, the following:
	2.8.1.1. At Declarant’s expense, an inspection (the “Periodic Inspection”) shall be made every five years, on or within two weeks of the anniversary of the issuance by the LPC of the Notice of Compliance pursuant to the Certificate of Appropriateness,...
	2.8.1.2. The Preservation Architect shall, at the expense of Declarant, submit a report on each Periodic Inspection (the “Periodic Report”) to Declarant and the LPC within 45 days after each Periodic Inspection.  The Periodic Report shall outline the ...

	2.8.2. Submission of Local Law 10 & 11 Facade Inspection Report.  If the Designated Structure is subject to the Facade Inspection Report requirements of Title 1 RCNY §32-03 et seq., a copy of any such Facade  Inspection Report which is submitted to th...
	2.8.3. Except as set forth below, Declarant shall perform all work which a Periodic Report, Facade Inspection Report or Emergency Incident Report (as defined below) identifies as necessary to maintain the Designated Structure, including architectural ...
	2.8.4. Unless Declarant has notified the LPC in writing that it contests any work as set forth in the preceding paragraph, Declarant shall apply for all necessary permits or certificates from the LPC within 45 days of receiving the completed report fr...

	2.9. Emergency Protection Program.  Declarant shall establish and be prepared to carry out an emergency protection program for the Designated Structure which shall include at the minimum, the following:
	2.9.1. If a fire, the elements or any other cause whatsoever damages or destroys the Designated Structure or any part thereof (the “Emergency Incident”), Declarant shall use all reasonable means to save, protect and preserve the Designated Structure a...
	2.9.2. Declarant shall give immediate written notice of such Emergency Incident to the LPC.  Declarant shall also give timely notice to the LPC of the time or times when the New York City Departments of Buildings, Health and Fire will inspect the Subj...
	2.9.3. Within 60 days of such Emergency Incident, a Preservation Architect shall, at the expense of Declarant, make a thorough inspection of the Designated Structure and submit a report (an “Emergency Incident Report”) to Declarant and to the LPC outl...
	2.9.4. With regard to the work to be performed as set forth in Section 2.9.3(A) above, Declarant shall immediately upon receipt of the Emergency Incident Report request and vigorously pursue all necessary permits and upon their issuance, shall underta...
	2.9.5. With regard to the work to be performed as set forth in Section 2.9.3(B) above, within 90 days of receiving the Emergency Incident Report, Declarant shall apply for all necessary permits and certificates from the LPC to repair and restore or to...

	2.10. Access to Designated Structure.  Declarant agrees to provide access to the Designated Structure to the LPC and its designated representatives at reasonable times and upon reasonable written notice, except in cases of emergency, in which event th...
	2.11. Failure to Perform.  In the event that the preservation, repair, or maintenance of the Designated Structure is not performed in accordance with the provisions of this Article, the LPC shall give written notice of such failure to perform to the D...

	ARTICLE 3: CONDOMINIUM BOARD OR COOPERATIVE CORPORATION
	3.1. General.  In the event that the Subject Premises is converted to a condominium or cooperative in accordance with the provisions of the laws of the State of New York (in either instance, referred to herein as the “Coop/Condominium,” and such term ...
	3.2. The Board.  The Board shall require that each owner of a condominium unit (“Unit Owner”) and owners of shares of stock in the cooperative corporation appoint the Board as his Attorney-in-Fact with respect to modification, amendment, or cancellati...
	3.3. Condominium Declaration.  Every deed conveying title to, or a partial interest in, the Subject Premises, every lease of all or substantially all of the Subject Premises, shall contain a recital that the grantee is bound by the terms of the Condom...
	“This building is obligated by a restrictive declaration to be maintained in a sound, first-class condition in perpetuity.  This obligation includes a thorough inspection of the building every five years and the preparation of an existing conditions r...

	ARTICLE 4: EFFECT AND ENFORCEMENT
	4.1. Effective Date.
	4.1.1. This Declaration shall have no force and effect unless and until the occurrence of one of the following, to be referred to as the “Effective Date”:  (a) the expiration of 21 days after the Special Permit has been approved if no review is undert...
	4.1.2. If the Special Permit is at any time declared invalid or is otherwise voided by final judgment of any court of competent jurisdiction from which no appeal can be taken or for which no appeal has been taken within the applicable statutory period...

	4.2. Filing and Recording.  Declarant, at its sole cost and expense, shall file and record this Declaration in the Register’s Office, indexing it against the Subject Property, immediately upon the Effective Date.  Declarant shall promptly deliver to t...
	4.3. Additional Remedies.  Declarant acknowledges that the City is an interested party to this Declaration, and consents to enforcement by the City, administratively or at law or equity, of the restrictions, covenants, easements, obligations and agree...
	4.4. Notice and Cure.  Before any agency, department, commission or other subdivision of the City of New York institutes any proceeding or proceedings to enforce the terms or conditions of this Declaration because of any violation hereof, it shall giv...
	4.4.1. If Declarant fails to observe any of the terms or conditions of this Declaration, and the Declarant fails to cure such violation within the applicable grace period provided in Section 4. of this Declaration, then prior to the institution by any...
	4.4.2. If after due notice as set forth in Section 4.4 above, Declarant and the Mortgagee fail to cure such alleged violations, the City may exercise any and all of its rights, including those delineated in Section 4.3 above and may disapprove any ame...

	4.5. Acknowledgement of Covenants.  Declarant acknowledges that the restrictions, covenants, easements, obligations and agreements in this Declaration, which are an integral part of the Special Permit, will protect the value and desirability of the Su...
	4.6. No Other Enforceable Restrictions.  Declarant represents and warrants that there are no enforceable restrictions of record on the use of the Subject Property or the Designated Structure, nor any present or presently existing future estate or inte...
	4.7. Governance.  This Declaration shall be governed by and construed in accordance with the laws of the State of New York.
	4.8. Severability.  In the event that any provision of this Declaration shall be deemed, decreed, adjudged or determined to be invalid or unlawful by a court of competent jurisdiction and the judgment of such court shall be upheld on final appeal, or ...
	4.9. Applicability to Other City Agencies.  Declarant covenants to include a copy of this Declaration as part of any application submitted to the LPC, CPC, Buildings Department, BSA, New York State Attorney General (in the event of a proposed conversi...
	4.10. Limitation of Liability.
	4.10.1. Declarant shall be liable in the performance of any term, provision or covenant in this Declaration, subject to the following sentences and subject to Section 4.10.2 below.  Notwithstanding anything to the contrary contained in this Declaratio...
	4.10.2. The restrictions, covenants and agreements set forth in this Declaration shall be binding upon the Declarant and any successor in interest only for the period during which Declarant and any successor in interest is the holder of a fee interest...

	4.11. Subordination.  Declarant shall cause every individual, business organization or other entity that between the date hereof and the date of recordation of this Declaration becomes a Party in Interest to the Subject Premises, to execute this Decla...
	4.12. Right to Convey.  Nothing contained herein shall be construed as requiring the consent of the CPC, the LPC, the City, any agency thereof or any other person or entity to any sale, transfer, conveyance, mortgage, lease or assignment of any intere...

	ARTICLE 5: AMENDMENTS, MODIFICATIONS AND CANCELLATIONS
	5.1. Amendment or Cancellation.  Except as provided in paragraph 4.l above, this Declaration may be amended or canceled only upon application by LPC on behalf of Declarant and only with the express written approval of the CPC and of the City Council, ...
	5.2. Minor Modification.  The Chairperson of the LPC and the Chairperson of the CPC may, by express written consent, administratively approve modifications to the Declaration that the CPC has determined to be minor.  Such minor modifications shall not...
	5.3. Recording and Filing.  Any modification, amendment or cancellation of this Declaration, except pursuant to Section 5.4 below, shall be executed and recorded in the same manner as this Declaration.  Following any modification, amendment or cancell...
	5.4. Surrender or Nullification.  Notwithstanding the provisions of Section 4.1.1 and 4.1.2 above, in the event that Declarant does not use the Special Permit Restricted Space pursuant to the Special Permit, Declarant may surrender the Special Permit ...

	ARTICLE 6: MISCELLANEOUS
	6.1. Exhibits.  Any and all exhibits, appendices, or attachments referred to herein are hereby incorporated fully and made an integral part of this Declaration by reference.
	6.2. Notices.
	6.2.1. All notices, demands, requests or other communications (collectively, “Notices”) required to be given or which may be given hereunder shall be in writing and shall be sent by (a) certified or registered mail, return receipt requested, postage p...

	If to Declarant:
	Square-Churchill Mercer LLC
	250 Bowery, 2nd Floor
	New York, New York 10012
	Attention: Sorabh Maheshwari
	With a copy to:
	Rosenberg & Estis, P.C. 733 Third Avenue New York, New York 10017 Attention: Frank E. Chaney, Esq.
	If to the CPC:
	NYC City Planning Commission
	120 Broadway, 31st Floor
	New York, New York 10271
	Attention: Chairperson
	If to the LPC:
	NYC Landmarks Preservation Commission
	1 Centre Street, 9th Floor North
	New York, New York 10007
	Attention: Chairperson
	6.2.2. Any Notice may be given by Owner’s or Developer’s counsel.  Any notice sent by certified or registered mail, national overnight courier service or personal delivery, shall be deemed given at the following times:  (1) upon delivery if personally...

	6.3. Indemnification.  Provided that Declarant is found by a court of competent jurisdiction to have been in default in the performance of its obligations under this Declaration after having received written notice of such default and opportunity to c...
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	J. Section 74-711 of the Zoning Resolution requires, inter alia, that a program has been established for continuing maintenance (the “Continuing Maintenance Program”) that will result in preservation of the Designated Structure by Declarant.
	K. Declarant has agreed to certain obligations and restrictions contained in this Declaration for the protection, preservation, repair and maintenance of the Designated Structure.
	L. Declarant desires to restrict the manner in which the Subject Premises may be developed, restored, and operated in order to assure the protection, preservation, repair and maintenance of the Designated Structure.
	M. Declarant represents and warrants that there are no restrictions, liens, obligations, covenants, easements, limitations or encumbrances of any kind, the requirements of which have not been waived or subordinated, which would prevent or preclude, pr...
	ARTICLE 1: DEFINITIONS
	1.1 “Application” shall mean the application to the City Planning Commission pursuant to Zoning Resolution Section 74-711 for the Special Permit.
	1.2 “BSA” shall mean the New York City Board of Standards and Appeals, or any successor to the jurisdiction thereof.
	1.3 “Buildings Department” shall mean the New York City Department of Buildings, or any successor to the jurisdiction thereof.
	1.4 “Business Day” shall mean any day other than Saturday, Sunday or other day on which commercial banks are authorized to be closed in the State of New York.
	1.5 “Chairperson of the CPC” shall mean the Chairperson of the City Planning Commission of the City of New York or any successor to the jurisdiction thereof.
	1.6 “Chairperson of the LPC” shall mean the Chairperson of the Landmarks Preservation Commission of the City of New York or any successor to the jurisdiction thereof.
	1.7 “City” shall mean the City of New York.
	1.8 “City Council” shall mean the New York City Council or any successor to the jurisdiction thereof.
	1.9 “CPC” shall mean the New York City Planning Commission, or any successor to the jurisdiction thereof.
	1.10 “Declarant” shall mean the named Declarant and the heirs, successors and assigns of the named Declarant including, without limitation, any owner of a condominium unit within the Designated Structure, except that Declarant shall not be deemed to i...
	1.11 “DCP” shall mean the New York City Department of City Planning or any successor to the jurisdiction thereof.
	1.12 “Designated Structure” shall have the meaning set forth in Recital A of this Declaration.
	1.13 “Effective Date” shall have the meaning set forth in Section 4.1.1 of this Declaration.
	1.14 “Emergency Incident” shall have the meaning set forth in Section 2.9.1 of this Declaration.
	1.15 “Emergency Incident Report” shall have the meaning set forth in Section 2.9.3 of this Declaration.
	1.16 “Force Majeure” shall mean: strike, lockout or labor dispute(s); inability to obtain materials or reasonable substitutes therefor unless due to any act or failure to act by Declarant;  acts of God;  unforeseen governmental restrictions, regulatio...
	1.17 “Landmark Work” shall mean the restoration work on the Designated Structure set forth in the LPC Certificate which is attached hereto as part of Exhibit D and described in Section 2.2 of this Declaration.
	1.18 “LPC” shall mean the Landmarks Preservation Commission of New York City or any successor to the jurisdiction thereof.
	1.19 “Mortgagee” shall mean (a) the institutional first mortgagee of all or substantially all of the Subject Premises listed in Exhibit B or (b) the first mortgagee of a condominium unit within the Designated Structure.
	1.20 “Party in Interest” shall mean any party in interest listed in Exhibit B and any other party in interest to the Subject Premises who has given written notice of its name and address to the CPC and the LPC.
	1.21 “PCO” shall have the meaning set forth in Section 2.3 of this Declaration.
	1.22 “Special Permit” shall have the meaning set forth in Recital E of this Declaration.
	1.23 “Special Permit Use” shall mean Use Group 6 commercial retail on the ground floor and/or cellar.  Notwithstanding the foregoing, no use shall be deemed a Special Permit Use if it is permitted as-of-right within the Subject Premises by the terms o...
	1.24 “TCO” shall have the meaning set forth in Section 2.3 of this Declaration.
	1.25 “Zoning Resolution” shall mean the Zoning Resolution of the City of New York, effective as of December 15, 1961, and as amended from time to time.

	ARTICLE 2: DEVELOPMENT, PRESERVATION, REPAIR AND MAINTENANCE OF THE SUBJECT PROPERTY
	2.1. Special Permit Drawings. Declarant covenants and agrees to develop the Subject Premises substantially in accordance with the following drawings prepared by Joseph Pell Lombardi Architect, copies of which are annexed hereto as Exhibit E:
	2.2. Landmark Work.  The issuance of the Special Permit is premised on, inter alia, the performance of the construction of the following restoration work on the Designated Structure in conformity with the Certificate of Appropriateness and the require...
	A. Mercer Street façade.
	1. Masonry.
	a. Stabilize loose marble and restore all marble to match existing original fabric and historic photos.
	b. Clean all masonry surfaces with gentlest method possible, such as low pressure water wash, water soaking (misting or spraying), chemical or detergent cleaning or low-pressure micro abrasive cleaning.
	c. Repair or replace deteriorated and spalled stone.
	d. Repair cracked stone using Jahn injection grout technique.
	e. Repoint new stone and deteriorated existing stone to match existing.

	2. Window enframements and balustrades.
	a. Clean and restore all decorative stone work.
	b. Remove, clean and reinstall stone balusters on the second floor.
	c. Fabricate and install new stone balustrade.
	d. Fabricate and install new stone window enframements where missing.
	e. Scrape and repaint existing metal shutter pintels.
	f. Replace existing brownstone sills and lintels.

	3. Stone cornice.  Clean with gentlest method possible, such as low pressure water wash, water soaking (misting or spraying), chemical or detergent cleaning or low-pressure micro abrasive cleaning.
	4. Windows.  Replace all windows on the second through fifth floor with painted wood double-hung two-over-two windows to match original.
	5. Cast iron storefront.
	a. Remove all existing column paint layers.
	b. Prime and paint all columns and column elements.
	c. Acanthus leaf column capitals to be fabricated out of metal and installed.
	d. Missing cornice to be fabricated out of pressed copper and installed.
	e. Install new wood storefront infill and windows to match or approximate the historic condition.
	f. Install new entry infill at the vestibule.

	B. Sidewalk.  Uncover one bay of vault lights, relocate one bay of vault lights and replicate one bay of vault lights.
	C. Rear Façade.
	1. Clean all masonry surfaces.
	2. Remove all conduits, mechanical equipment connections, wires, etc. from brick surfaces.
	3. Scrape, prime and paint windows from the cellar through 5th floors.
	4. Install new entry infill at the rear and north secondary façades,

	D. Roof parapet.  Stabilize the stone cornice.

	2.3. Certificate of Occupancy.  Written notice that the Declarant is seeking a temporary certificate of occupancy (“TCO”) or permanent certificate of occupancy (“PCO”) shall be provided to the LPC seven days prior to the Declarant applying for a TCO o...
	2.3.1. Notwithstanding anything else to the contrary contained herein, this Declaration shall not be deemed to prohibit or restrict Declarant from (A) applying for or receiving a TCO or a PCO for any floor area in the Designated Structure which is not...

	2.4. Inspection.  Declarant shall permit inspection of the Designated Structure by the Chairperson of the LPC and representatives designated by the Chairperson of the LPC in connection with the notice described in Section 2.2 above.
	2.5. Chair Certification of Delay.  Upon application by Declarant, notwithstanding anything contained in any other provision of this Declaration, the Chairperson of the LPC, in the exercise of his or her reasonable judgment, may certify that the perfo...
	2.6. Force Majeure.  In the event that Declarant reasonably believes that full performance of its obligations to complete the Landmark Work has been delayed as a result of a Force Majeure, Declarant shall so notify the Chairperson of the LPC as soon a...
	2.7. Preservation, Repair and Maintenance.  Declarant hereby covenants and agrees to preserve, repair and maintain the Designated Structure in sound first-class condition, at its own cost and expense, in accordance with this Declaration, the Certifica...
	2.8. Continuing Maintenance Program.  Declarant shall comply with the obligations and restrictions of the Continuing Maintenance Program as set forth below:
	2.8.1. Periodic Inspections.  Declarant shall establish and carry out a cyclical inspection and maintenance program for the Designated Structure which shall include, without limitation, the following:
	2.8.1.1. At Declarant’s expense, an inspection (the “Periodic Inspection”) shall be made every five years, on or within two weeks of the anniversary of the issuance by the LPC of the Notice of Compliance pursuant to the Certificate of Appropriateness,...
	2.8.1.2. The Preservation Architect shall, at the expense of Declarant, submit a report on each Periodic Inspection (the “Periodic Report”) to Declarant and the LPC within 45 days after each Periodic Inspection.  The Periodic Report shall outline the ...

	2.8.2. Submission of Local Law 10 & 11 Facade Inspection Report.  If the Designated Structure is subject to the Facade Inspection Report requirements of Title 1 RCNY §32-03 et seq., a copy of any such Facade  Inspection Report which is submitted to th...
	2.8.3. Except as set forth below, Declarant shall perform all work which a Periodic Report, Facade Inspection Report or Emergency Incident Report (as defined below) identifies as necessary to maintain the Designated Structure, including architectural ...
	2.8.4. Unless Declarant has notified the LPC in writing that it contests any work as set forth in the preceding paragraph, Declarant shall apply for all necessary permits or certificates from the LPC within 45 days of receiving the completed report fr...

	2.9. Emergency Protection Program.  Declarant shall establish and be prepared to carry out an emergency protection program for the Designated Structure which shall include at the minimum, the following:
	2.9.1. If a fire, the elements or any other cause whatsoever damages or destroys the Designated Structure or any part thereof (the “Emergency Incident”), Declarant shall use all reasonable means to save, protect and preserve the Designated Structure a...
	2.9.2. Declarant shall give immediate written notice of such Emergency Incident to the LPC.  Declarant shall also give timely notice to the LPC of the time or times when the New York City Departments of Buildings, Health and Fire will inspect the Subj...
	2.9.3. Within 60 days of such Emergency Incident, a Preservation Architect shall, at the expense of Declarant, make a thorough inspection of the Designated Structure and submit a report (an “Emergency Incident Report”) to Declarant and to the LPC outl...
	2.9.4. With regard to the work to be performed as set forth in Section 2.9.3(A) above, Declarant shall immediately upon receipt of the Emergency Incident Report request and vigorously pursue all necessary permits and upon their issuance, shall underta...
	2.9.5. With regard to the work to be performed as set forth in Section 2.9.3(B) above, within 90 days of receiving the Emergency Incident Report, Declarant shall apply for all necessary permits and certificates from the LPC to repair and restore or to...

	2.10. Access to Designated Structure.  Declarant agrees to provide access to the Designated Structure to the LPC and its designated representatives at reasonable times and upon reasonable written notice, except in cases of emergency, in which event th...
	2.11. Failure to Perform.  In the event that the preservation, repair, or maintenance of the Designated Structure is not performed in accordance with the provisions of this Article, the LPC shall give written notice of such failure to perform to the D...

	ARTICLE 3: CONDOMINIUM BOARD OR COOPERATIVE CORPORATION
	3.1. General.  In the event that the Subject Premises is converted to a condominium or cooperative in accordance with the provisions of the laws of the State of New York (in either instance, referred to herein as the “Coop/Condominium,” and such term ...
	3.2. The Board.  The Board shall require that each owner of a condominium unit (“Unit Owner”) and owners of shares of stock in the cooperative corporation appoint the Board as his Attorney-in-Fact with respect to modification, amendment, or cancellati...
	3.3. Condominium Declaration.  Every deed conveying title to, or a partial interest in, the Subject Premises, every lease of all or substantially all of the Subject Premises, shall contain a recital that the grantee is bound by the terms of the Condom...
	“This building is obligated by a restrictive declaration to be maintained in a sound, first-class condition in perpetuity.  This obligation includes a thorough inspection of the building every five years and the preparation of an existing conditions r...

	ARTICLE 4: EFFECT AND ENFORCEMENT
	4.1. Effective Date.
	4.1.1. This Declaration shall have no force and effect unless and until the occurrence of one of the following, to be referred to as the “Effective Date”:  (a) the expiration of 21 days after the Special Permit has been approved if no review is undert...
	4.1.2. If the Special Permit is at any time declared invalid or is otherwise voided by final judgment of any court of competent jurisdiction from which no appeal can be taken or for which no appeal has been taken within the applicable statutory period...

	4.2. Filing and Recording.  Declarant, at its sole cost and expense, shall file and record this Declaration in the Register’s Office, indexing it against the Subject Property, immediately upon the Effective Date.  Declarant shall promptly deliver to t...
	4.3. Additional Remedies.  Declarant acknowledges that the City is an interested party to this Declaration, and consents to enforcement by the City, administratively or at law or equity, of the restrictions, covenants, easements, obligations and agree...
	4.4. Notice and Cure.  Before any agency, department, commission or other subdivision of the City of New York institutes any proceeding or proceedings to enforce the terms or conditions of this Declaration because of any violation hereof, it shall giv...
	4.4.1. If Declarant fails to observe any of the terms or conditions of this Declaration, and the Declarant fails to cure such violation within the applicable grace period provided in Section 4. of this Declaration, then prior to the institution by any...
	4.4.2. If after due notice as set forth in Section 4.4 above, Declarant and the Mortgagee fail to cure such alleged violations, the City may exercise any and all of its rights, including those delineated in Section 4.3 above and may disapprove any ame...

	4.5. Acknowledgement of Covenants.  Declarant acknowledges that the restrictions, covenants, easements, obligations and agreements in this Declaration, which are an integral part of the Special Permit, will protect the value and desirability of the Su...
	4.6. No Other Enforceable Restrictions.  Declarant represents and warrants that there are no enforceable restrictions of record on the use of the Subject Property or the Designated Structure, nor any present or presently existing future estate or inte...
	4.7. Governance.  This Declaration shall be governed by and construed in accordance with the laws of the State of New York.
	4.8. Severability.  In the event that any provision of this Declaration shall be deemed, decreed, adjudged or determined to be invalid or unlawful by a court of competent jurisdiction and the judgment of such court shall be upheld on final appeal, or ...
	4.9. Applicability to Other City Agencies.  Declarant covenants to include a copy of this Declaration as part of any application submitted to the LPC, CPC, Buildings Department, BSA, New York State Attorney General (in the event of a proposed conversi...
	4.10. Limitation of Liability.
	4.10.1. Declarant shall be liable in the performance of any term, provision or covenant in this Declaration, subject to the following sentences and subject to Section 4.10.2 below.  Notwithstanding anything to the contrary contained in this Declaratio...
	4.10.2. The restrictions, covenants and agreements set forth in this Declaration shall be binding upon the Declarant and any successor in interest only for the period during which Declarant and any successor in interest is the holder of a fee interest...

	4.11. Subordination.  Declarant shall cause every individual, business organization or other entity that between the date hereof and the date of recordation of this Declaration becomes a Party in Interest to the Subject Premises, to execute this Decla...
	4.12. Right to Convey.  Nothing contained herein shall be construed as requiring the consent of the CPC, the LPC, the City, any agency thereof or any other person or entity to any sale, transfer, conveyance, mortgage, lease or assignment of any intere...

	ARTICLE 5: AMENDMENTS, MODIFICATIONS AND CANCELLATIONS
	5.1. Amendment or Cancellation.  Except as provided in paragraph 4.l above, this Declaration may be amended or canceled only upon application by LPC on behalf of Declarant and only with the express written approval of the CPC and of the City Council, ...
	5.2. Minor Modification.  The Chairperson of the LPC and the Chairperson of the CPC may, by express written consent, administratively approve modifications to the Declaration that the CPC has determined to be minor.  Such minor modifications shall not...
	5.3. Recording and Filing.  Any modification, amendment or cancellation of this Declaration, except pursuant to Section 5.4 below, shall be executed and recorded in the same manner as this Declaration.  Following any modification, amendment or cancell...
	5.4. Surrender or Nullification.  Notwithstanding the provisions of Section 4.1.1 and 4.1.2 above, in the event that Declarant does not use the Special Permit Restricted Space pursuant to the Special Permit, Declarant may surrender the Special Permit ...

	ARTICLE 6: MISCELLANEOUS
	6.1. Exhibits.  Any and all exhibits, appendices, or attachments referred to herein are hereby incorporated fully and made an integral part of this Declaration by reference.
	6.2. Notices.
	6.2.1. All notices, demands, requests or other communications (collectively, “Notices”) required to be given or which may be given hereunder shall be in writing and shall be sent by (a) certified or registered mail, return receipt requested, postage p...

	If to Declarant:
	Square-Churchill Mercer LLC
	250 Bowery, 2nd Floor
	New York, New York 10012
	Attention: Sorabh Maheshwari
	With a copy to:
	Rosenberg & Estis, P.C. 733 Third Avenue New York, New York 10017 Attention: Frank E. Chaney, Esq.
	If to the CPC:
	NYC City Planning Commission
	120 Broadway, 31st Floor
	New York, New York 10271
	Attention: Chairperson
	If to the LPC:
	NYC Landmarks Preservation Commission
	1 Centre Street, 9th Floor North
	New York, New York 10007
	Attention: Chairperson
	6.2.2. Any Notice may be given by Owner’s or Developer’s counsel.  Any notice sent by certified or registered mail, national overnight courier service or personal delivery, shall be deemed given at the following times:  (1) upon delivery if personally...

	6.3. Indemnification.  Provided that Declarant is found by a court of competent jurisdiction to have been in default in the performance of its obligations under this Declaration after having received written notice of such default and opportunity to c...
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